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Filed Jan. 9,1956 

IN THE 

United States Court of Appeals 

For the District of Columbia Circuit 
No. 13110 


Valley Broadcasting Company, Inc., Appellant 

v. 

Federal Communications Commission, Appellee. 


Notice of Appeal 

I | 

INTRODUCTION 

1. Appellant, Valley Broadcasting Company, Inc|, 
licensee of standard broadcast station WRLD, operating 
on 1490 kc, with power of 250 watts, unlimited time, which 
is licensed to serve Lanett, Alabama-West Point, Georgia, 
and the licensee of frequency modulation station WRLD^ 
FM located in the same community, hereby gives notice 
of appeal from a final order of the Federal Communica^ 
tions Commission released December 28, 1955 (FCC 
55-1271) in File No. BP-9883 (copy attached hereto a& 
Exhibit No. 1), which dismissed a Protest filed by Valley 
Broadcasting Company, Inc. (hereinafter referred to as 
Valley), to the grant without hearing of an application 
Confederate Radio Company (hereinafter referred to as 
Confederate), for the construction of a new standard 
broadcast station at West Point, Georgia. 

j 
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2. This appeal is taken pursuant to Sections 402(b) and 
(c) of the Communications Act of 1934, as amended (47 
U.S.C. 402(b) and (c)), and Rule 37 of this Court. 

3. Appellant is a person aggrieved and whose interests 
are adversely affected within the meaning of Section 
402(b)(6) of the Communications Act by the aforesaid 
action and decision of the Commission, because of the 
serious economic injury which it has sustained, and will 
continue to sustain, as the licensee and operator of sta¬ 
tions WRLD and WRLD-FM, and from the denial of the 
legal rights of Valley to a hearing upon the protested 
authorization under the provisions of Section 309(c) of 
the Communications Act of 1934, as amended (47 U.S.C. 
309(c)). 

II 

STATEMENT OF REASONS 

Statement op the Nature of the Commission's 

Proceedings 

A. Proceeding Which Culminated in Grant of Application 

of Confederate 

4. On October 19, 1955, the Commission granted without 
hearing (Notice released October 20, 1955) the application 
of Confederate for a construction permit for a new stand¬ 
ard broadcast station to operate on 910 kilocycles with a 
power of 500 watts, daytime only, at West Point, Georgia. 
The principal parties of Confederate Radio Company, a 
corporation, are Clement J. Murphy, Jr., President, Direc¬ 
tor, and 45% stockholder; Albert L. Stancel, Jr., Secre¬ 
tary-Treasurer, Director, and 35% stockholder; and S. K. 
Mize, Vice-President, Director, and 20% stockholder. 
Confederate proposes that Mr. Murphy will be Manager 
of the proposed station and Mr. Stancel will be Chief 
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Engineer of the proposed new station at West Point. 
Until recently, Mr. Murphy was Manager of Appellant’s 
station, WRLD, at Lanett, Alabama-West Point, Georgia, 
and Mr. Stancel was Chief Engineer thereof. j 

* * • • * # • • • | • 


ALLEGATIONS OF ERROR 
(GROUNDS FOR RELIEF) 

24. The Commission erred, and was arbitrary and 
capricious, in changing the date of filing of the Protest 
of Valley from November 21, 1955, to November 22, l£)55, 
and such action was in clear violation of the requirements 
of law. 

i 

25. The Commission erred, and acted in an arbitrary 
and capricious manner, in dismissing the Protest of Valley 
on the grounds that it was not timely filed. 

26. The Commission erred in failing to consider | the 
merits of the Protest of Valley submitted on November 21, 
1955, which clearly established, without question, that [the 
grant without hearing to Confederate had been obtained 
because of, and solely because of, numerous misrepresen¬ 
tations of material fact and failure to disclose material 
facts. 

! 

i 

27. The Commission erred in dismissing the Protest of 
Valley without due process of law. 

28. The Commission erred in denying to Valley the hear¬ 
ing to which it was entitled as a matter of law under jthe 
provisions of Section 309(c) of the Communications Aci. 

i 
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V 

INJURY TO APPELLANT 

29. Appellant is a person aggrieved and one whose in¬ 
terests are adversely affected by the Order of the Com¬ 
mission appealed herein, within the meaning of Section 
402(b) (6) of the Communications Act of 1934, as amended: 

(a) Because the Appellant has been denied, by final 
action of the Commission, the hearing to which it is 
legally entitled, under the provisions of Section 
309(c) of the Communications Act of 1934, as 
amended, upon the Confederate application granted 
without hearing on October 19, 1955 (Notice re¬ 
leased October 20, 1955); 

(b) Because the Commission’s action granting the in¬ 
strument of authorization to which Appellant’s 
Protest submitted on November 21, 1955, was 
addressed has caused, is causing, and will continue 
to cause Appellant serious economic injury, as more 
fully shown below. 

30. Appellant demonstrated to the Commission in great 
detail, in its Protest of November 21, 1955, that broadcast 
advertising revenues presently available, and expected to 
be available, in the area of Lanett, Alabama-West Point, 
Georgia, were insufficient to provide for the operation of 
two standard broadcast stations in the area, and that the 
existing or the proposed, or both of such stations neces¬ 
sarily must fail in the event that the station of Confederate 
were constructed and placed into operation. The allega¬ 
tions of Appellant in this regard have not been contested 
by Confederate or by the Commission. 

31. In view of the serious economic injury to Appellant 
by the protested authorization to Confederate, Appellant 
is a party in interest, and a person aggrieved, and whose 
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interests would be, and are, adversely affected withiji the 
meaning of Section 402(b)(6) of the Communication^ Act 
of 1934, as amended, and the doctrine of Federal Commun¬ 
ications Commission v. Sanders Bros. Radio Station, 309 
U.S. 470. 

VI i 

RELIEF REQUESTED 

32. Wherefore, Appellant requests that this Courjt: 

(1) Review the Commission proceedings upon the basis 
of which the Orders herein appealed from were madle; 

(2) Adjudge said Orders invalid; 

(3) Reverse said Orders; 

i 

(4) Set aside the grant made by the Commission to 
Confederate or postpone the effectiveness of such grant 
pending hearing and decision as required by Section 309(c) 
of the Communications Act of 1934, as amended; 

(5) Remand the case to the Commission with directions 
to carry out further the judgment of the Court; 

(6) Grant such other and further relief as the Court 
may deem just and equitable. 

Respectfully submitted, 

i 

Valley Broadcasting Company, Inc. 

By: j 

Russell Rowell 
Its Attorney 

Of Counsel: 

Spearman and Roberson 
1023 Munsey Building 
Washington 4, D. C. 

January 9, 1956 

i 
| 
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Filed January 9, 1956 

IN THE UNITED STATES COURT OP APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Case No. 13111 

Valley Broadcasting Company, Inc., Appellant 

v. 

Federal Communications Commission, Appellee 

Notice of Appeal 
I 

INTRODUCTION 

1. Appellant, Valley Broadcasting Company, Inc., 
licensee of standard broadcast station WRLD, operating 
on 1490 kc, with power of 250 watts, unlimited time, which 
is licensed to serve Lanett, Alabama-West Point, Georgia, 
and the licensee of frequency modulation station WRLD- 
FM located in the same community, hereby gives notice of 
appeal from a final order of the Federal Communications 
Commission adopted January 4, 1956, released January 6, 
1956 (FCC 56-22) in File No. BMP-7014 (copy attached 
hereto as Exhibit A), which dismissed a Protest filed by 
Valley Broadcasting Company, Inc. (hereinafter referred 
to as Valley), to the grant without hearing of an applica¬ 
tion by Confederate Radio Company (hereinafter referred 
to as Confederate) for the modification of construction 
permit for a new standard broadcast station at West Point, 
Georgia. 

2. This appeal is taken pursuant to Sections 402 (b) and 
(c) of the Communications Act of 1934, as amended 
(47 U.S.C. 402 (b) and (c), and Rule 37 of this Court. 

3. Appellant is a person aggrieved and whose interests 
are adversely affected within the meaning of Section 
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402(b)(6) of tlie Communications Act by the aforesaid 
action and decision of the Commission, because of j the 
serious economic injury which it has sustained, and jwill 
continue to sustain, as the licensee and operator of 
stations WELD and WRLD-FM, and from the denial of the 
legal rights of Valley to a hearing upon the protected 
authorization under the provisions of Section 309(c) of 
the Communications Act of 1934, as amended (47 U.$.C. 
309(c)). 

| 

• * * • # # # ♦ • • 

rv | 

ALLEGATIONS OF ERROR (GROUNDS FOR RELIEF) 

21. The Commission erred, and acted in an arbitrary 
and capricious manner, in dismissing the Protest of Valley 
on the grounds that Valley was not aggrieved, adversely 
affected, or injured by the grant of application for modi¬ 
fication of construction permit. 

22. The Commission erred in failing to consider the 
merits of the Protest of Valley filed on December 7, 1[955 
which clearly established, without question, that the gifant 
without hearing to Confederate had been obtained because 
of numerous misrepresentations of material fact hnd 
failure to disclose material facts. 

23. The Commission erred in holding that the applica¬ 
tion of Confederate, which was granted on November! 15, 
1955, was limited solely to the specification of a different 
transmitter and different frequency and modulation 
monitors and in failing to recognize that the same applica¬ 
tion also set forth numerous misrepresentations of material . 
facts in a revised financial section and in revised financial 
exhibits. 

24. The Commission erred in dismissing the Protest of 
Valley filed December 7, 1955 without due process of law. 
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25. The Commission erred in denying to Valley the 
hearing to which it was entitled as a matter of law nnder 
the provisions of Section 309(c) of the Communications 
Act. 

V 

INJURY TO APPELLANT 

26. Appellant is a person aggrieved and one whose 
interests are adversely affected by the Order of the Com¬ 
mission appealed herein, within the meaning of Section 
402(b)(6) of the Communications Act of 1934, as amended: 

(a) Because the Appellant has been denied, by final 
action of the Commission, the hearing to which it is legally 
entitled, under the provisions of Section 309(c) of the 
Communications Act of 1934, as amended, upon the Con¬ 
federate application granted without hearing on November 
15, 1955 (Notice released November 23, 1955); 

(b) Because the Commission’s action granting the 
instrument of authorization to which Appellant’s Protest 
filed on December 7, 1955, was addressed has caused, is 
causing, and will continue to cause Appellant serious 
economic injury, as more fully shown below. 

27. Appellant demonstrated to the Commission in great 
detail, in its Protest of December 7, 1955, that broadcast 
advertising revenues presently available, and expected to 
be available, in the area of Lanett, Alabama-West Point, 
Georgia, were insufficient to provide for the operation of 
two standard broadcast stations in the area, and that the 
existing or the proposed, or both of such stations, neces¬ 
sarily must fail in the event that the station of Confederate 
were constructed and placed into operation. The allega¬ 
tions of Appellant in this regard have not been contested 
by Confederate or by the Commission. 

28. In view of the serious economic injury to Appellant 
by the protested authorization to Confederate, Appellant 


8 


i 


i 


i 


is a party in interest, and a person aggrieved, and whose 
interests would be, and are, adversely affected within! the 
meaning of Section 402(b)(6) of the Communications Act 
of 1934, as amended, and the doctrine of Federal Com- 
munications Commission v. Sanders Bros, Radio Station, 
309 U.S. 470. 

vi 5 

BELIEF REQUESTED j 

Wherefore, Appellant requests that this Court: 

(1) Review the Commission proceeding upon the basis 
of which the Order herein appealed from was made; | 

(2) Adjudge said Order invalid; 

(3) Reverse said Order; | 

(4) Set aside the grant made by the Commission j to 

Confederate or postpone the effectiveness of such grant 
pending hearing and decision as required by Section 309(c) 
of the Communications Act of 1934, as amended; j • 

(5) Remand the case to the Commission with directions 
to carry out further the judgment of the Court; 

(6) Grant such other and further relief as the Cohrt 
may deem just and equitable. 

Respectfully submitted, 

i 

Valley Broadcasting Company, Inc. 

By: | 

Russell Rowell 
Its Attorney 

! 

Of Counsel: 

i 

Spearman and Roberson 
1023 Munsey Building 
Washington 4, D. C. 

January 9, 1956 

j 
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Filed March 1, 1956 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Case Nos. 13,110 and 13,111 
Valley Broadcasting Company, Inc., Appellant 


v. 

Federal Communications Commission, Appellee 
Prehearing Stipulation 

The parties hereto stipulate as follows: 

I. The questions presented are: 

Case No. 13,110 

Whether the Federal Communications Commission 
properly dismissed appellant’s protest to the Commission’s 
grant without hearing of an application for a construction 
permit on the ground that the protest was not filed within 
the period prescribed by statute; when the protest was 
brought into the office of the Secretary of the Commission 
immediately prior to the 5:00 o’clock P.M. closing hour, 
under its Rules, on the last day for filing but was not in 
fact physically tendered for filing until after 5:00 
o’clock P.M. 

Case No. 13,111 

Whether the Federal Communications Commission 
properly dismissed appellant’s protest to the Commission’s 
grant without hearing of an application for a modification 
of a construction permit, from which construction permit 
an earlier protest had been dismissed as untimely filed, 
holding that appellant did not have standing to protest 
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and was not a party in interest, on the ground that tjbe 
modification protested could not cause any economic injury 
to the appellant over and -beyond that which would result 
from the original construction permit. 

II. Appellant’s printed brief shall be served and filed 
on or before April 23, 1956. Printed brief for Appellee 
shall be served and filed on or before June 4, 1956. 
Appellant’s printed Reply, if any, shall be served and 
filed on or before June 25, 1956, and the Printed Joiit 
Appendix shall be served and filed on or before July |9, 
1956. 

III. Only such portions of the Notices of Appeal as shill 
be designated by any of the parties shall be printed in the 
Joint Appendix. 

IV. References to the record appearing in the various 
briefs of the parties shall be to page numbers in tie 
original record certified to this Court, and in the printing 
of the Joint Appendix these original record page numbers 
shall be set forth in bold type and indented in a manner 
which will render it convenient for the Court to locate tie 
record pages referred to in the briefs. The pages of t^e 
Joint Appendix shall also be numbered consecutively. 

Russell Rowell 
Attorney for Appellant 


February 28, 1956. 


Richard A. Solomon 
Attorney for Appellee 
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Prehearing Order 

Counsel for the parties having appeared before Circuit 
Judge Miller for prehearing conference pursuant to Rule 
38(k), of the General Rules of this Court, and counsel 
having submitted their stipulation dated February 28, 
1956, and the stipulation having been considered, the 
stipulation of the parties is hereby approved, and it is 

Ordered that the parties proceed according to the stipula¬ 
tion and that this order and the stipulation dated 
February 28, 1956, be printed in the joint appendix. 

Dated: March 1, 1956. 
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Federal Communications Commission 
Washington, D. C. 

RE: Construction Permit BP-9663* filed 9/9/55* 
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CoMlsslon an application to amend BP-9863 hy changing 
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nhtvn nut hr tin mara In plarr at «1 nntj ft* vnl<*, InrlwMttt Mr minv for l«.<, vi|.n arimilaN, m<|,„ ra t 

Cvlxjtt. foot IIM* «t»t M (r-otmnVmI hn. rrtllf -<*il|mt.<. rairtwlttlml «tini<> ttniM.liin. .-i. . t. u.ii.w ,.,w 

•othw I tom* brio*. 


Ti nt.lt trr p rq p tt 
tnrluMttt lilm 

, 4,604.00 


Aram. «m*», ln-luting amrtnt- 
IF*"* »*•«*■ rofllm rqulpmnt, 
tnmmlwloi llnr 


lrrta*nr> ml 


See Exhibit "1. 


,4,139.40 


■ i 

i piJni*, *, f r*ir~ vif* tr»i 

pip•» 

3!ee BP-9333 


Vrjuirtnt larwi 

Arnilrlm. rmuhrl 

Hlfrp Itam 

. T«*l 


Inn, <w rcmtnrt- , 

579-Magnecot 

d 


im huiwtnr> 

Building 

3^0.00/ao. 

1500-Office 


,leased, | 

f 1,079.00 

-9,322.40 


l.t»n ratlmtrri n»t .it; 
Hww,» for 
firm mar ♦♦ ! 


Mm . .llntM 1 
' »**•« .••nr 


6. Stmt* tl* »<**ft* of fie* In (m) alw. 

Proposal fro* E.C.A., See Exhibit 2« 

**Cost of operation up 200,00/ao. due to higher payment on equip. 


Others 


as BP-9SS3, 5/26/55. 




«*• |r^*mr»« omtnri Ice* 1* f» u* f1»MfpW m*' |**M f*r In »]*• fnlImtiv w ea r ier *yjr*tf|#*l %ts(meitA. to t(r> 

«H»**it*M* MMr»r*i fo*»' re*i prl** fnr fV*w *«sirm.) f t**u* UI pirn* «r**i|«i jmtWV for -vn | mV* 1« t<rat otMnrt t-w> 

******* *NiiW llr M*r«si1 ••''•o*' tie* nrljtveil i*rf , m» < n|mi fnr tfe» «*np|\ i^wrat 1<Y« of (hp e(Sfl<S» In (h' 

rsmt qrrMttt ^n»ld i^rml |r« mv.-mc*: 


IlfWl tlfM 

None 

* 


• a. Attmrfi IxhlMl %•*. a iVtullwl (eleio 1 •*l*n| of fn- *♦ f)» rl*v of a e»e»tf- within ;ii of tftr «%m <if 

thr ayi»Iloaf t«ti «lei»trc an»!1ranf*x MuvnUI |e»ttl«t». It %taf.e of ami *sn. »•. nrti H|al>t!lflaa «n Hr tail 

M**t ar» »w* r| '$¥<£6/55 ♦'•••*« V%. «t»irt» *•!>«• a rfs^»l»*T#- an¬ 


ti. Attarb m% l«htl*tf >«». a «tet#eHif «i«atr]t f*•* imrl» »••» »•• . iM.-r t »vtaI Itriti* 1 Iai, tor iaf fhp (wst 2 ynm, 

nemlv-nr* t>> apf»ltnwif *Voa» thr vart«** «>|e*^ of a**t U t*v »*• ortff *•«». *e%tru***t **r fr«s» «»h nftef %••*■**•. | J^QQ^ 

a. Fumiah thr folToainK Irtforaat IfeT*|»f. m ayor* *.» r|f.||. *v.» .«.|\. |f »tr- *j+cmr in ♦.» an mjall ttam, aprlfl- 

hJly so «utr: _ 


«. Apnunf of f\wH on dqwlr In ter<v «c «M]»t j t*. ^FS^^iVf 0)5^1'** iVpailtat 

_ S a 1 169.40 ( See Ex. 30_[ West Point, JJa, I • _ 

<*. Nm ant idtraw of the parts In inr»* Hr "ttrs t*. •►ffslta* 

Confederate Radio Company 
Box 427 


<1. (cnrtltlnna if <V|«att (In Innt, Ml Inc*. m*-|nrt to rtwrli, m t tl«- iMpnlt, «tn im> ilnm twi amti it ant fnr mat |n,a> , 

°r ""’“''"’Subject to check by Sec.-Treas., and President or 
V. President. 


». W wtm rim flnh «a* ihpaltal far thr afrrlflr prfnr of fttfiinrtii, «■' .,rratlnt Hr <IMlat j 

Ponds were deposited to construct the station and to ca[rry it 
over the first few months of operation. 
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Fro-uU ■ .t Vpl'-aiion _ MHANCUt QUMJMC<TKM8 !Wt^« 111, Px*e » 

mos. Px^PCTTW T^fc^^ * p « jaNT <* n orms 

*. .'<ibm«* <s Fahibtt S«. * state-sent setting fortn the fntl name and kidmj of rack person iwhether 

or not u'««<vtoi *ttn applicant. but in. lading partners. niurrtioldfn, or Mtvrlbrn to capital stock of the 
|""I " •"t * who ban furnished or mil furnish funds. property. nor. ter. credit. loans. donation*. ansaraaers. 
or .'thrr thing* of valnr. or will assist in any otkrr wanner in financing Mutton, for rack person 'other 
th *1 fitiitKi.nl inntitntioan or rqnipmeut manufacturers) who bar. furnished or will fnrnisk one percent or 
more of the total of thing* of valne excluding loans froa financial institution* and equipment credit supply 
t‘e hMitional information requested ta a to g belts*. For financial institutions or oqaipmedt manufacturer*. 
*o—ly the additional information requested in k below. ("Furnish* or "furnished* an kerrla used includes 
polenta for cap'tal Mock or otkrr aecurities, loan* and otkrr credtta. gifts and any otkrr contributions.( 

i. 1 description of’that which has been or will be furnished by rack person skewing the raise thereof 
and any encumbrances thereon. 

b. If the funds or other things of value proposed to be used for tke purchase or construction of the 
station hare been acquired for that specific purpose, indicate tke source or sources thereof. 

* <*. For each person who has agreed to furnish funds, purchase stock or extend credit, submit a veri¬ 

fied copy of the agreement by which each person is so obligated, showing the amount, terms of re¬ 
payment. if any. and seennty. if nny. 

For each person <except financial tnstitutioan) who has ageeed to furnish fund* or purchase stock, 
tit who has not already done so. submit a balance sheet or. in lira thereof, a fiaaacial state¬ 
ment -bowing all liabilities and containing current and liquid assets sufficient in amount to meet 
current liabilities .including amounts payable during the next year on long tern liabilities) and, 
in addition, to indicate financial ability to comply with the terms of the agreement. The bal¬ 
ance sheets ..abeiit-d should segregate receivables and payables to show the amounts due within <*'<f 
tear and th.—e du« after one y.-ar. The term enrrent and liqntd assets refers to items *ucb a* 
cash, or loan value of insurance, governm e nt bonds, stocks listed os major exchanges etc., or other 
assets which may l» readily use,! or converted to provide funds to meet the proposed commitments, 
insets such as accounts receivable, which result from normal operation of a bnsiness. stocks of x 

close corporations, timberland. building lots. etc., are not considered as a readily available 
coerce of funds w.thout a spec-fic showing that snch assets will provide fasds to meet proposed 
commitments, if a balasec sheet does not clearly indicate liquid assets sufficient in *wount to 
meet enrrent liabilities and in additiou. proposed commitment*, it should be supplemented by s 
statement showing th. manner in which non-liquid asset-, will provide such funds. Aay financial 
statement furnished *.n lieu of a balance sheet should, likewise, describe assets relied on to 
provide fond-, in sufficient detail to permit a determination of current position and should be 
more than a mere statemco* of total assets asd total liabilities or a statement of net worth. 

4s to each person who has or has hud in the past • years an interest of ?•,' or more in aay bnsi¬ 
ness or finan* tal enterprise or any official relationship to any business or financial enterprine, 
give fall and complete disclosure of the enterprise, the name and principal place of business, the 
character of buMne-s engaged in. and the natnre and extent of the interest m or relationship to 
■.urn business. 

f. \et.income after Federct income tax. received for the past two years bv each person who has fnr- 
n•shed or will furnish funds, property, s-rvtce. credit, loans, donations, assurances, or other 
thing. of value. <4 statement that income for the required period.*, was in escess of a certain 
Specified amount Will t>e sufficient.! 

t. If applicant or any person named in tke exhibit has pledged, hypothecated or otherwise encumbered 
any sin (, or otuer securities for the purpose of providing applicant with funds for construction 
of the station herein requested, submit a statement explaining each such tramsaction. 

h. For f-ninci.al institutions or equipment manufacturers who have agreed to make a loss or extend 
credit, submit a verified copy of the agreement by which the institution or manufacturer is mo 
oi ltgated, showing the amount of loan or credit, terms of payment, if any. and security, if 
anv. 
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UNITED STATES OF MCRICA File ho. j BlP-7014 

FEDERAL COMIUNICATIONS COMRSSION Cal 1 utters _JL£_G_a 

MODIFICATION OF CONSTRUCTION PERMIT *°- 1 - 

STANDARD BROADCAST STATION 


r *n 

C—fbAnratn ladle Gmw 
Sadie SUti m V P 0 A 
P. 0. tat 427 
Beet Pwlxt, Q efH 

L J 


Permittee: III —!!■■! III RADIO C0MPA1Z 


Station location! State 


City Won* Pnltra 


l 


I 


i 

I 


The Authority contained in hi thori ration File No, BP-9683 

dated _ 1 9, tfitei to the Wrmlttee listed above is hereby Modified in part 

as follow 


Liters R.C.A* Tjf BMS, 


i 


i 


i 


This Modification of construction permit shall be attached to and be node a part of the con* 
struct!on perait of this station. 


^j lfios 


Swept as herein expressly Modified, the above-mentioned construction permit, sihject to all 
fications heretofore granted by the Oasnl selen. is to contlfmie in full force and effect in ec* 
with the terms and conditions thereof and for the period therein specified, ! 



i 

i 





FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C, 


In the Matter of ) 

) 

CONFEDERATE RADIO COMPANY ) 

West Point, Georgia ) File No» BP-9883 

Construction Permit for New ) 

Standard Broadcast Station ) 


There is submitted herewith the Protest of VALLEY BROADCASTING 
COMPANY, INC. (Protestant), pursuant to Section 309(c) of the Communica¬ 
tions Act of 193U, as amended, to the grant without hearing on October 19, 

1955 (Notice released October 20, 1955) of the above-entitled application \ 

of Confederate Radio Company, Applicant for new standard broadcast station 

j 

to be located at West Point, Georgia, to operate on the frequency 910 kc, 

500 watts, daytime only. The attached Protest has been executed under oath 
by an Officer of Protestant. 


Respectfully submitted. 

Of Counsels VALLEY BROADCASTING COMPANY, INC. 

Spearman and Roberson 
1023 Munsey 3uilding 
Washington li, D. C. 

By: 

Russell Rowell 
Its Attorney 





November 21, 1955 
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j 

( 180 ) | 

i 

BEFORE THE j 

FEDERAL COMMUNICATIONS COMMISSION j 

WASHINGTON 25, D. C. ! 

FCC 55-1151 
25651 j 

File No. BP-9883 | 

j 

In the Matter of 

Confederate Radio Company, West Point, Georgia 

i 

i 

i 

Construction Permit for New Standard 

Broadcast Station j 

| 

! 

Order 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. on the 23rd day of 
November, 1955: j 

The Commission having under consideration a pleading 
entitled Protest of Valley Broadcasting Company, Ink, a 
protest to the grant without hearing on October 19, 1955 
(Notice released October 20, 1955) of the above-entitled 
application of Confederate Radio Company for a pew 
standard broadcast station to be located at West Pqint, 
Georgia, to operate on the frequency 910 kc, 500 watts, 
daytime only; 

It Appearing, that, the papers constituting the Protest 
were not complete and in order to be tendered for filling 
and were not in fact tendered for filing until after 
5:00 PM, November 21, 1955; and 

i 

It Appearing Further, that the official hours of business 
of the Commission as set forth in its Rules are 8:30 A.M 
to 5:00 PM; 


i 

J 

i 

i 
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180,186 

It Is Ordered, That the Protest of Valley Broadcasting 
Company, Inc. be accepted for filing as of the date 
November 22, 1955. 

Federal Communications Commission 
Mary Jane Morris 
Secretary 

Released: November 23, 1955 


(186) 

Received December 5, 1955 
before the 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

File No. BP-9883 
In the Matter of 

Confederate Radio Company, West Point, Georgia 

Construction Permit for New Standard 
Broadcast Station 

Petition for Reconsideration 

Now comes Valley Bboadcasting Company, Inc., and 
by and through its attorney, requests the Commission to 
reconsider and set aside its Order of November 23, 1955, 
which orders that the protest of Valley Broadcasting 
Company, Inc., to the grant without hearing of application 
of Confederate Radio Company for a new standard broad¬ 
cast station to be located at West Point, Georgia, be 
accepted for filing as of the date November 22, 1955. In 
support whereof, the following is shown: 

1. On Monday, November 21, 1955, there was tendered, 
at the Office of the Secretary of the Federal Communica- 
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I 

I 

i 

I 

I 

186,193 

| 

tions Commission, the protest of Valley Broadcasting 
Company, Inc., to the grant without hearing on October 19, 
1955 (Public Notice released October 20, 1955), of |the 
above-entitled application of Confederate Radio Company 
for construction permit for a new standard broadcast 
station to be located at West Point, Georgia, to operate 
on the frequency 910 kc, 500 watts, daytime only. Monday, 
November 21, 1955, was the last day on which such protest 
could be filed under the provisions of Section 309(c); of 
the Communications Act. Said protest is incorporated 
herein by reference. 

2. On November 23, 1955, an Order was adopted by jthe 
Commission stating that, ‘‘the papers constituting Ithe 
protest were not complete and in order to be tendered for 
filing and were not in fact tendered for filing until aifter 
5:00 P.M., November 21, 1955; —The Commissjion 
Order also recited that, “the official hours of business! of 
the Commission as set forth in its Rules are 8:30 AIM. 
to 5:00 P.M.; —”. Thereupon, the Commission ordered 
that the protest of Valley Broadcasting Company, Ipc., 
be accepted for filing as of the date November 22, 1955.! 

_ ! 

(193) j 

EXHIBIT A | 

City of Washington ) 

District of Columbia ] s 

AFFIDAVIT j 

i 

I, Russell Rowell, a member of the law firm of Spearnjan 
and Roberson, 1023 Munsey Building, Washington 4, D. ;C., 
after being duly sworn, on oath, say: 

i 

On Wednesday, November 16,1955,1 received a telephone 
call from Mr. J. C. Henderson, President of Valley Broftd- 

i 
i 

i 

i 

i 

j 

i 
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casting Company, Inc., regarding the grant without hear¬ 
ing, on October 19,1955 (Public Notice released October 20, 
1955), of the application of Confederate Radio Company, 
for a new standard broadcast station to be located at West 
Point, Georgia, to operate on the frequency 910 kc, 500 
watts, daytime only (File No. BP-9883). 

We discussed the possible filing of a protest by Valley 
Broadcasting Company, Inc. to the above-mentioned grant 
without hearing to Confederate Radio Company. There 
were further telephone conversations on the subject on 
Thursday, November 17, 1955. On Friday, November 18, 
1955, it was finally decided that a protest would be pre¬ 
pared and filed in behalf of Valley Broadcasting Company, 
Inc. Thereafter, the firm of Spearman and Roberson 
provided legal services to Valley Broadcasting Company, 
Inc., in connection with the preparation of such a protest 
which was executed by Mr. J. C. Henderson, President of 
Valley Broadcasting Company, Inc., on November 21,1955. 

Shortly prior to 5:00 o’clock P.M., November 21, 1955, 
I carried the protest to the Office of the Secretary of the 
Federal Communications Commission, New Post Office 
Building, Washington 25, D. C., for filing, and I was in the 
Office of the Secretary of the Commission about one or 
•two minutes prior to 5:00 o’clock P.M. All of the exhibits 
which were attached to and filed with the protest previously 
had been assembled for filing at my office before going 
to the offices of the Commission. 

Upon entering the office I made a remark to the office 
staff commenting upon my great rush to get there before 
5:00 o’clock to get something 

(194) 

filed. I do not recall the words which I used, but I did 
make clear by my words and actions that I was there for 
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the purpose of filing some papers. The papers, although 
not completely assembled, were exhibited and displaced 
to the office staff in a manner which clearly indicated that 
they were papers which I intended for filing. Atj 5:00 
o’clock P.M., which was a minute or two after my arrival, 
the entrance to the Office of the Secretary of the Commis¬ 
sion was closed. At 5:00 o’clock P.M., when the entrance 
was closed, all of the papers constituting the protest,j with 
the exception of a copy of the Certificate of Service, jwere 
then in the Office of the Secretary of the Commission but 
were still in my possession. j 


The assembly of the protest into sets had not -been jfully 
completed at my office before I went to the Commission. 
Accordingly, after I was in the Commission office, 1 im¬ 
mediately spread out my papers on a work-table iii the 
Secretary’s Office and completed an assembly ofj the 
papers to place all parts of the protest and the attached 
exhibits in fifteen (15) sets. The assembly operation 
was not completed until after 5:00 o’clock P.M. jThe 
protest, with the exception of Certificate of Service! and 
exhibits, consists of 26 pages. The exhibits attached to the 
protest consist of 24 pages. 

i 

There is a hiatus in a portion of the protest in tha(; the 
page which is numbered as page number seven is followed 
by page number eleven. As a result of this, the narrative 
text does not follow smoothly from the bottom of page 
number seven to the top of page number eleven. However, 
all essential parts are present, 

i 

Inadvertently, a copy of the Certificate of Service which 
had been prepared previously at my office was not included 
with the papers which I took to the Office of the Secretary 
of the Commission prior to 5:00 o’clock P.M.! on 
November 21, 1955. Accordingly, a new Certificate of 
Service was prepared immediately at the Secretary’s 
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Office and I attached it to the protest. The Certificate of 
Service which actually was associated with the protest filed 
at the Commission was not physically prepared until after 
5:00 o’clock P.M. on November 21, 1955. 

(195) 

The papers constituting the protest then were left on 
a table in the Office of the Secretary which was provided 
for the deposit of papers. I did not make a note of the 
time when the protest was deposited on the table. How¬ 
ever, I estimate that it was then about twenty minutes 
after 5:00 o’clock P.M. 

Thereafter, I spent some additional time in the 
Secretary’s Office in reassembling additional copies of the 
papers for my own use, in returning extra copies of the 
papers to my briefcase, and in conversing briefly with 
members of the office staff. After the protest was placed 
on the table in the Secretary’s Office, members of the 
Secretary’s office staff briefly examined the first page of 
the protest and in an informal manner we discussed the 
dates involved. Among other things, the fact was called 
to my attention that the protested application had been 
granted on October 19th and an informal inquiry was 
made of me as to whether the last date for filing was the 
last previous Friday, which would have been Friday, 
November 18, 1955. In reply thereto, I remarked that the 
Public Notice of the grant had not been released until 
October 20th which thereby extended the time for filing. 
I specifically called attention to the fact that November 21st 
was the last day for filing the protest. 

Shortly thereafter, I left the Commission office. I did 
not note my exact time of departure but it is my recollection 
that it was about 5:30 or 5:35 P.M., when I finally left the 
Office of the Secretary of the Commission. 


195,201 

On Tuesday, November 22, 1955, I made inquiry it the 
offices of the Commission to follow-up on the protest which 
had been tendered the previous day. I was advised that 
the protest had been stamped in by the Secretary’s Office 
with the date November 21, 1955. However, I also was 
put on notice at that time that a question regarding I filing 
date had arisen and that prompt action would be £aken 
at the offices of the Commission to resolve the matter. 

i 

Russell Rowell 

i 

Subscribed and sworn to before me, this 3rd day of 
December, 1955. 


Notary Public, District of Columbia 
My Commission expires: 

(Seal) 


( 201 ) 

Received December 8, 1955 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

File No. BMP-7014 

i 

In the Matter of 

Confederate Radio Company, West Point, Georgia 

Modification of Construction Permit for 
New Standard Broadcast Station 

There is submitted herewith the Protest of Valley 
Broadcasting Company, Inc. (Protestant), pursuant to 


! 

i 


I 
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201 

Section 309(c) of the Communications Act of 1934, as 
amended, to the grant without hearing on November 15, 
1955 (Notice released November 23, 1955) of the above- 
entitled application of Confederate Radio Company to 
modify construction permit for new standard broadcast 
station to be located at West Point, Georgia, to operate 
on the frequency 910 kc, 500 watts, daytime only. The 
attached Protest has been executed under oath by an 
Officer of Protestant. 

Respectfully submitted, 

Valley Broadcasting Company, Inc. 
By: 

Russell Rowell 
Its Attorney 

Of Counsel: 

Spearman and Roberson 
1023 Munsey Building 
Washington 4, D. C. 

December 7, 1955. 
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BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

FCC 55-1271 
26401 

File No. BP-9883 

i 

l 

In re Application of 

Confederate Radio Company (WPGA) 

West Point, Georgia 

For Construction Permit for New Standard 
Broadcast Station 

j 

Memorandum Opinion and Order 

By the Commission: Commissioner Lee not participating. 

1. The Commission has before it for consideration a 
protest filed by Valley Broadcasting Company, Inc., 
licensee of Station WELD, Lanett, Alabama-West Point, 
Georgia (1490kc, 250w, Uni.), pursuant to Section 309(c) 
of the Communications Act of 1934, as amended, directed 
to the Commission’s action of October 19, 1955 (released 
October 20, 1955) granting without hearing the applica¬ 
tion of the Confederate Radio Company for a construction 
permit for a new standard broadcast station (WPGA} to 
operate on 910 kilocycles with a power of 500 watts, day¬ 
time only, at West Point, Georgia; a 4 ‘Motion To Dismiss*’ 
the above-described protest filed by the Confederate 
Radio Company on November 30, 1955; an “Opposition 
to Motion to Dismiss’’ filed on December 6,1955 by Valley 
Broadcasting Company, Inc.; a “Petition For Recon¬ 
sideration” filed by Valley Broadcasting Company, Inc., 
(hereinafter referred to as WRLD) on December 5, 1955 
pursuant to Section 405 of the Communications Act! of 
1934, as amended, and directed to the Commission’s Order 


29 


279/280 


of November 23, 1955 that the above-described protest of 
Valley Broadcasting Company, Inc. be accepted for filing 
as of the date November 22, 1955; and an “ Opposition 
To Petition For Reconsideration” filed on December 7, 
1955 by the Confederate Radio Company. 

2. The WRLD 309(c) Protest was tendered for filing 
on November 21, 1955. On November 23, 1955 the Com¬ 
mission ordered that because its official hours of business 
are from 8:30 A.M. to 5:00 P.M. and the papers con¬ 
stituting the said Protest were not in fact tendered for 
filing until after 5:00 P.M. on November 21, 1955, the 
Protest “be accepted for filing as of the date November 22, 
1955”. In WRLD’s Petition For Reconsideration pur¬ 
suant to Section 405 of the Act it is requested that the 
Commission reconsider its said Order and accept the 
Section 309(c) Protest for filing as of November 21, 1955. 
WRLD contends that its Section 309(c) Protest would be 
timely filed if accepted as of November 21, 1955. Since the 
basic question here involved with respect to the WRLD 
Protest and Petition For Reconsideration is whether the 
Section 309(c) Protest was timely filed, both pleadings 
will be treated in this one opinion. 

3. The Commission’s Order of November 23, 1955 of 
which WRLD requests reconsideration stated, in pertinent 
part, that, 

“It Appearing, That, the papers constituting the Protest 
were not complete and in order to be tendered for filing 
and were not in fact tendered for filing until after 
5:00 P.M., November 21, 1955; and 

(280) 

“It Appearing Further, That the official hours of 
business of the Commission as set forth in its Rules are 
8:30 A.M. to 5:00 P.M.; 
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It Is Ordered, That the Protest of Valley Broadcasting 
Company, Inc. be accepted for filing as of thp date 
November 22, 1955/ ’ 

] 

4. With WRLD’s Petition For Reconsideration pf the 
Commission’s above Order is an affidavit by the attorney 
who filed the Protest in question and in which he setj forth 
the alleged facts regarding the circumstances of the! filing 
of the Protest. The attorney stated, in substance,! that: 
He was in the Office of the Secretary of the Commission 
at one or two minutes before 5 P.M. on November 21^ 1955 
and had with him all the papers constituting the Protest 
except the Certificate of Service; that he clearly indicated 
to the office staff that he had rushed to the Secretary’s 
office to file papers due that day; that the Certificate of 
Service had been left inadvertently at his office and a new 
one was typed in the Office of the Secretary; thajt the 
assembly of the Protest into 15 sets had not been j fully 
completed and was not completed until about 5:20 P.M.; 
that the Protest was deposited on a table in the Office of 
the Secretary for filing at about 5:20 P.M.; and that, }vhile 
page 7 of the Protest is followed by page 11 an^ the 
narrative text does not follow smoothly in the transition, 
all essential parts are present in the protest. In light of 
these alleged facts WRLD contends in its Petition! For 
Reconsideration that the Protest should have been 
accepted for filing as of November 21,1955. WRLD ijrges 
that all the papers constituting the Protest, exceptj the 
Certificate of Service, were in the Office of the Secretary 
prior to 5 P.M. on that date and that the absence pf a 
Certificate of Service was not fatally defective to the filing 
of the protest, especially in view of the fact that a copy 
of the Protest was mailed to WPG A on November 21,1955. 
WRLD further states that the Protest was stamped by 
the Office of the Secretary as filed on November 21, 1955 
but that the date was later changed by hand to November 
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22, 1955 in accordance with the Commission’s Order of 
November 23, 1955. WELD contends that as a general 
rule the law will not recognize fractions of a day 1 and 
that a grant subject to protest for thirty days as provided 
in Section 309(c) of the Act is subject to protest to the 
last moment of the last day for filing. WELD also asks 
the Commission to take judicial notice of the fact that 
persons inside a business establishment such as a bank, 
store, licensing bureau, etc. at the closing of business 
hours are allowed to complete their transactions; and 
because the attorney filing the Protest was inside the 
Office of the Secretary of the Commission prior to 5 P.M. 
on November 21, 1955 the Protest should be accepted for 
filing as of that date instead of the following day. 

5. In its Opposition to WKLD’s Petition For Recon¬ 
sideration WPGA contends that the Protest in question 
was not timely filed because it was tendered for filing after 
the close of business hours of the Commission as set 
forth in Section 0.401 of its Rules; that none of the cases 
cited by WELD that a day cannot be divided into segments 
is in point and does not stand for the proposition that 
an agency may not establish reasonable office hours during 
which business before it must be conducted; that the 
Commission would set dangerous precedent in accepting 
as filed that day matters which were submitted after 
5 o’clock; that in 


( 281 ) 

any event the 30 day period provided by Section 309(c) 
had expired on November 18, 1955 because the said period 
begins with the day of the grant and not the day public 

i Burnet v. Willingham Loan 4- Trust Company, 282 IT. S. 437; Freeman v. 
Few, 61 App. D. C. 223; Harber v. Kentucky Ridge Coal Co., 85 P. Supp. 
233; In re Susquehanna Chemical Corporation, 81 F. Sapp. 1; United States 
v. Barber, 24 P. Supp. 299; In re Kent Refining Co., 20 P. Sapp. 661. 
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notice of the grant is released. Harold L. Sudbury, 
9 Pike and Fischer RR 368. 

6. We find that WRLD’s Petition For Reconsideration 
sets forth no arguments more persuasive nor fact£ in 
addition to those at hand in the Commission’s determina¬ 
tion on November 23, 1955 that under the circumstances 
the Protest filed by WRLD was not in fact tendered! for 
filing until after the close of business hours of the Com¬ 
mission as set forth in Section 0.401 of the Rules. iWe 
believe this Rule establishes reasonable office hours! for 
the conduct of business before the Commission and that 
orderly dispatch of our business and fairness to all Who 
conduct business before the Commission require that tliese 
hours be observed. Accordingly, WRLD’s Petition For 
Reconsideration of the Commission’s Order of November 
23, 1955 Is Denied. 

7. We find further that since the said Protest $led 
by WRLD was filed on November 22, 1955 it was not filed 
within thirty days of either the grant of the WPOA 
application for construction permit on October 19, 1^55 
or the Public Release of the action on October 20, 1^55 
and, accordingly, was not timely filed within the meaning 
of Section 309(c) of the Act. Accordingly, said protest 
Is Dismissed. 

I 

Federal Communications Commission 
Wm. P. Massing, 

Acting Secretary j 

Adopted: December 21, 1955 ! 

i 

i 

Released: December 28,1955 
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BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

FCC 56-22 
26684 

File No. BMP-7014 

In re Application of 
Confederate Radio Company (WPGA) 

West Point, Georgia 

For Modification of Construction Permit for 
New Standard Broadcast Station 

Memorandum Opinion and Order 

By the Commission: Commissioners Webster, Bartley, 
and Doerfer not participating. 

1. The Commission has before it for consideration a 
protest filed on December 7, 1955 by Valley Broadcasting 
Company, Inc., licensee of Station WRLD, Lanett, 
Alabama-West Point, Georgia (1490kc, 250w, Uni.), pur¬ 
suant to Section 309 (c) of the Communications Act of 
1934, as amended, directed to the Commission’s action of 
November 15, 1955 (released November 23, 1955) granting 
without hearing the application of the Confederate 
Radio Company for a modification of permit to change 
type of transmitter from that specified in its construction 
permit for a new standard broadcast station (WPGA) to 
operate on 910 kilocycles with a power of 500 watts, day¬ 
time only, at West Point, Georgia, (File No. BP-9883), 
granted on October 19,1955; a ‘‘Motion To Dismiss” filed 
on December 13, 1955 by Confederate Radio Company 
(hereinafter referred to as WPGA); and an “Opposition 
To Motion To Dismiss” filed on December 21, 1955 by 
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i 

Valley Broadcasting Company, Inc., and an answer thereto 
filed on December 28, 1955 by WPGA. 

2. As noted above the Commission on October 19, 1955 
granted the application of the Confederate Radio Com¬ 
pany for a new standard broadcast station to operate ion 
910 kilocycles with a power of 500 watts, daytime only,! at 
West Point, Georgia. On November 22, 1955 WELD filed 
a Section 309 (c) Protest against the Commission’s actipn 
in granting this application. In a Memorandum Opinion 
and Order adopted on December 21, 1955 the Commission 
dismissed the WRLD protest (PCC 55-1271). In tjhe 
interim WPGA, on November 2, 1955 had filed the subject 
application to specify a different transmitter and fre¬ 
quency and modulation monitors. On November 15, 1955 
the Commission granted this application. It is to tljiis 
action, that the subject WRLD protest is directed. 

3. WRLD claims standing as a party in interest because 
“The grant without hearing of the application of Con¬ 
federate Radio Company establishes a second standard 
broadcast station in the Community of West Point-Lane#, 
in direct competition with WRLD for advertising revenues 
and listeners.”; 

i 

(287) I 

I 

and because any revenue received by WPGA will be at the 
expense of WRLD, and WRLD will suffer serious economic 
injury as a result thereof. 

i 

4. WPGA contends in its “Motion To Dismiss” that 
“When the protest is directed against a modification of 
an existing authorization, standing as a ‘party in interest 
must be based upon some injury flowing from the modi¬ 
fication, as distinguished from the original authorization.^ 
Ymkee Network, Inc. v. Federal Commimicaiions Com- 
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mission, 71 App. D. C. 11, 107 F. 2d 212 (1939); Dages I. 
Boyle, 9 Pike and Fisclier RR 883 (1953); James Robert 
Meachem, 12 Pike and Fischer RR 1427 (1955). WPG A 
further contends that “It is apparent that the injury 
claimed is based upon the Commission's original author¬ 
ization, and not upon the modification thereof since the 
original grant alone establishes the second station in the 
area" and that “It follows that Valley Broadcasting is 
not a party in interest as required by statute and has no 
standing to protest the grant of the application for modi¬ 
fication." 

5. In its “Opposition To Motion To Dismiss" WRLD 
states that WPG A has “endeavored to minimize the 
nature of its application" for modification of permit; that 
the application was required to be made on FOC Form 301 
which is also the form for application for original con¬ 
struction permit; that the numerous nondisclosures and 
misrepresentations of material fact made in WPGA’s 
application for construction permit were incorporated by 
reference in its application for modification of permit and 
there are no statutory provisions or Commission Rules 
which preclude a protestant from bringing to light mis¬ 
representations and nondisclosures made in an application 
for modification of permit. WRLD further states that 
“The application [for modification of permit], in addition 
to specifying data regarding proposed change of the type 
of transmitter, also made further recitations and revisions 
of material fact in Section III of the application relating 
to its financial qualifications which specifically set forth 
therein, or incorporated by reference, numerous state¬ 
ments of fact which have been demonstrated by Valley 
[WRLD] to constitute misrepresentation and non¬ 
disclosure of material fact to the Commission." WRLD 
states that in Camden Radio, Inc. v. Federal Communica¬ 
tions Commission, 94 U.S. App. D. C. 312; 220 F. 2d 191; 
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10 Pike and Fischer RR 2072 the Court rejected tjie 
Commission’s holding that a protestant desiring jto 
establish standing as a party in interest to an action 
granting an assignment of construction permit application 
was required to show economic injury from the assign¬ 
ment which would be separate and apart from the injury 
flowing from the grant of the original construction permit. 
WRLD states that in Greenville Television Company |v. 
Federal Communications Commission, 221 F. 2d 870, j.1 
Pike and Fischer RR 2087, “The Commission had found 
that the protest made no showing that any economic 
injury would result from the modification which would not 
have resulted from the original, and unprotested, con¬ 
struction permit. The Court, in reversing the Commission, 
cited with approval its previous decision in the Camden 
Radio case.” With respect to the Yankee Network, Dag^s 
I. Boyle and James Robert Meachem cases on which 
WPGA relies, WRLD claims that since the Yankee Net¬ 
work case (1939), Congress has established a statutory 
right to a hearing under Section 309 (c), enacted in 1952; 
that the Camden case superseded the Boyle case; and that 
in the Meachem case the 

i 

(288) 

| 

Commission noted that no new factual allegations were 
recited whereas in the instant protest WRLD is bringing 
to light matters of misrepresentation and nondisclosure 
not previously considered iby the Commission. WRLlh 
contends that its showing of economic injury from thp 
proposed operation of WPGA was sufficient “to identify 
the protestant as a party in interest and entitled to 
heard in protest under the doctrine announced in Federal 
Communications Commission v. Sanders Brothers Radio 
Station, 309 U.S. 470 [9 Pike and Fischer RR 2008].” 


i 
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6. In the James Robert Meachem case the Commission 
stated: 

“* • • we do not believe it [the Camden case] stands 
for the carte blanche right to protest contended for by 
the petitioner. * * * in our opinion, any such interpre¬ 
tation appears to be inconsistent with the language of the 
statute. Standing to protest under Section 309(c), to 
appeal under Section 402(b)(6), or to petition for re¬ 
hearing under Section 405 is determined by the same test 
—whether the party is one who is ‘aggrieved or adversely 
affected thereby [by the Commission’s action].’ (Emphasis 
supplied) Camden Radio, Inc. v. Federal Communications 
Commission, supra. The statutory language thus indicates 
that standing to protest Commission action must be based 
on injury caused by that action —that petitioner must show 
that it is adversely affected or aggrieved by some change 
flowing from the Commission action protested.” 

We here reaffirm this holding. 

7. WELD alleges that it will suffer economic injury 
from the competition of WPGA. It does not show that 
this competitive injury will be increased by the subject 
modification of permit to change the type of transmitter 
and frequency and modulation monitors. We think it is 
incumbent upon WELD to state in what manner the 
subject modification of permit will cause its interests to be 
aggrieved. It is not sufficient to show that WELD is in 
competition with WPGA; it must be shown that the Com¬ 
mission’s grant of the application for modification of 
permit will, by increasing the existing competition or in 
some other manner, adversely affect WELD’s interests. 
Consequently, we are unable to find that WELD has 
standing to protest. Accordingly, its protest must be 
dismissed. 
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8. Because of our continuing responsibility to insure 
operation in the public interest, we have noted the allega¬ 
tions, particularly as to misrepresentations, made j in 
WRLD’s pleadings. We believe it necessary to conduct 
further inquiry into several of the matters raised |by 
WRLD. We are accordingly, on our own motion, Re¬ 
quiring, in a letter to be sent in due course, WPGA j to 
submit information and comments on specific questions. 
Upon receipt of WPGA’s reply, we will take such further 
action as will then be appropriate. 

9. Accordingly, It Is Ordered, This 4th day of January, 
1956, that the above-described Protest by Station WRfyD 
Is Dismissed. 

Federal Communications Commission 

Wm. P. Massing, 

Acting Secretary 

Released: January 6,1956 
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Press or Byron S. Adams. Washington. D. C. 


QUESTIONS PRESENTED 


I. The questions presented in these two cases which 
have consolidated for appeal are: 

Case No. 13.110 

Whether the Federal Communications Commission 
properly dismissed appellant’s protest to the Commission’s 
grant without hearing of an application for a construction 
permit on the ground that the protest was not filed within 
the period prescribed by statute; when the protest was 
brought into the office of the Secretary of the Commission 
immediately prior to the 5:00 o’clock P.M. closing hour, 
under its Rules, on the last day for filing but was 
not in fact physically tendered for filing until after 
5:00 o’clock P.M. 

Case No. 13.111 

Whether the Federal Communications Commission 
properly dismissed appellant’s protest to the Commis¬ 
sion’s grant without hearing of an application for a 
modification of a construction permit, from which con¬ 
struction permit an earlier protest had been dismissed as 
untimely filed, holding that appellant did not have 
standing to protest and was not a party in interest, on the 
ground that the modification protested could not cause any 
economic injury to the appellant over and beyond which 
would result from the original construction permit. 
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On Appeal from Orders of the Federal 
Communications Commission 


JURISDICTIONAL STATEMENT 

Case No. 13,110 is an appeal, under Section 402(b)(6) 
of the Communications Act of 1934, as amended (48 Stat. 
1093, 47 U.S.C., 402(b)(6)) from a final order of th|e 
Federal Communications Commission (R. 279) dismissing 
the Protest of appellant, Valley Broadcasting Company, 
Inc., licensee of Radio Station WRLD, Lanett, Alabama- 
West Point, Georgia, against the grant without hearing 
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of an application by Confederate Radio Company, Inc. for 
construction permit for a new standard broadcast station 
at West Point, Georgia. 

Case No. 13,111 is an appeal, also under Section 
402(b)(6) of the Communications Act of 1934, as amended 
(48 Stat. 1093, 47 U.S.C., 402(b)(6)) from a final order 
of the Federal Communications Commission (R. 286) 
dismissing the Protest of Valley Broadcasting Company, 
Inc. against the grant of an application by Confederate 
Radio Company for modification of construction permit 
granted by the Federal Communications Commission 
which authorized a new standard broadcast station at 
West Point, Georgia. 

These cases were consolidated, by Order, of this Court 
dated January 11, 1956, for purposes of filing of briefs, for 
filing a single joint appendix and for argument. 

STATEMENT OF THE CASE 

Appellant herein, is the licensee of standard broadcast 
station WRLD, operating on 1490 kc, with power of 250 
watts, unlimited time, which is licensed to serve Lanett, 
Alabama-West Point, Georgia. 

On October 19, 1955, the Commission granted without 
hearing (Notice released October 20, 1955) the application 
of Confederate Radio Company, a corporation, for a con¬ 
struction permit for a new standard broadcast station to 
operate on 910 kilocycles with a power of 500 watts, day¬ 
time only, at West Point, Georgia, to be identified as 
Station WPGA. 

WRLD, like other commercial radio stations, depends 
for its existence upon advertising revenues. The station’s 
attractiveness to advertisers depends, in turn, upon the 
size of its audience and the extent to which it is capable of 
delivering an audience in the hyphenated community in 
which it is located, namely Lanett, Alabama-West Point, 


I 


Georgia. In similar manner a newspaper’s attractivneiiess 
to advertisers depends upon its circulation. 

Recognizing that a grant of Confederate’s application 
would reduce WRLD’s “circulation” and thus damage 
Valley economically, appellant, on November 21, 1955, 
tendered for filing at the offices of the Commission a 
Protest to said original grant without hearing requesting 
that Confederate’s application be designated for hearing 
and that appellant be made a party thereto. In its Protest 
to the original grant appellant asserted that Confederate’s 
proposed operation would impair WRLD’s ability to 
obtain advertising revenues in the community in which it 
was located and thereby would impair the ability of Valley 
to continue Station WRLD in operation. The Protest ! to 
the original grant further pointed out that Confederate’s 
application for construction permit contained numerous 
instances of misrepresentations, false statements, and non¬ 
disclosure of material facts and, if the facts with respect 
thereto had been known to the Commission, that tjhe 
original application for construction permit would not have 
been granted without hearing. 

Valley’s Protest was filed pursuant to Section 309(c) !of 
the Communications Act which provides that any grant ]by 
the Commission without a hearing shall remain subject jto 
protest for a period of thirty (30) days. 

i 

The 30-day period following date of public notice 
(October 20, 1955) of the grant to Confederate ended On 
Saturday, November 19, 1955, a date on which the Coin- 
mission offices were not open. It has not been controverted 
that the filing of a protest on Monday, November 21, 1955, 
would not have been untimely. 

As indicated above, November 21, 1955, was the last 
date upon which such Protest to the original grant could 
have been filed. On November 23, 1955, the Commission 
issued an Order which recited that, because the papers 
constituting the Protest to the original grant “were npt 
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granted by the Federal Communications Commission 
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filing a single joint appendix and for argument. 
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Appellant herein, is the licensee of standard broadcast 
station WRLD, operating on 1490 kc, with power of 250 
watts, unlimited time, which is licensed to serve Lanett, 
Alabama-West Point, Georgia. 

On October 19, 1955, the Commission granted without 
hearing (Notice released October 20, 1955) the application 
of Confederate Radio Company, a corporation, for a con¬ 
struction permit for a new standard broadcast station to 
operate on 910 kilocycles with a power of 500 watts, day¬ 
time only, at West Point, Georgia, to be identified as 
Station WPGA. 

WRLD, like other commercial radio stations, depends 
for its existence upon advertising revenues. The station’s 
attractiveness to advertisers depends, in turn, upon the 
size of its audience and the extent to which it is capable of 
delivering an audience in the hyphenated community in 
which it is located, namely Lanett, Alabama-West Point, 
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Georgia. In similar manner a newspaper’s attractivneness 
to advertisers depends upon its circulation. 

Recognizing that a grant of Confederate’s application 
would reduce WRLD’s “circulation” and thus damage 
Valley economically, appellant, on November 21, 19$5, 
tendered for filing at the offices of the Commission! a 
Protest to said original grant without hearing requesting 
that Confederate’s application be designated for hearing 
and that appellant be made a party thereto. In its Protest 
to the original grant appellant asserted that Confederate’s 
proposed operation would impair WRLD’s ability to 
obtain advertising revenues in the community in which jit 
was located and thereby would impair the ability of Valley 
to continue Station WRLD in operation. The Protest to 
the original grant further pointed out that Confederated 
application for construction permit contained numerous 
instances of misrepresentations, false statements, and non¬ 
disclosure of material facts and, if the facts with respect 
thereto had been known to the Commission, that tHe 
original application for construction permit would not ha\}e 
been granted without hearing. 

i 

Valley’s Protest was filed pursuant to Section 309(c) 6i 
the Communications Act which provides that any grant by 
the Commission without a hearing shall remain subject to 
protest for a period of thirty (30) days. 

The 30-day period following date of public notice 
(October 20, 1955) of the grant to Confederate ended on 
Saturday, November 19, 1955, a date on which the Com¬ 
mission offices were not open. It has not been controverted 
that the filing of a protest on Monday, November 21, 195^, 
would not have been untimely. 

I 

As indicated above, November 21, 1955, was the last 
date upon which such Protest to the original grant could 
have been filed. On November 23, 1955, the Commission 
issued an Order which recited that, because the paper$ 
constituting the Protest to the original grant “were not 
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in fact tendered for filing until after 5:00 P.M., November 
21, 1955,” the Protest would “be accepted for filing as of 
the date November 22, 1955.” (R. 180) 

Thereafter, a “Motion To Dismiss” the above-described 
Protest was filed by Confederate on November 30,1955; an 
“Opposition to Motion to Dismiss” was filed on 
December 6,1955, by Valley; a “Petition For Reconsidera¬ 
tion” was filed by Valley on December 5, 1955, pursuant 
to Section 405 of the Communications Act of 1934, as 
amended, and directed to the Commission’s Order of 
November 23, 1955, that the above-described Protest of 
Valley Broadcasting Company, Inc., be accepted for filing 
as of the date November 22, 1955; and an “Opposition to 
Petition for Reconsideration” was filed on December 7, 
1955, by Confederate. 

Subsequently, on December 28, 1955, the Commission 
released a Memorandum Opinion and Order dismissing 
said Protest on the grounds that the Protest was not filed 
until November 22, 1955, and that the Protest “was not 
timely filed.” (R. 279-281) 

The Commission’s Memorandum Opinion and Order 
released December 28, 1955, concedes that, “The WRLD 
309 (c) Protest was tendered for filing on November 21, 
1955.” (R. 279) The Memorandum Opinion and Order 
summarizes the facts regarding the circumstances of the 
filing of the Protest by showing that the attorney for 
Appellant herein “was in the Office of the Secretary of 
the Commission at one or two minutes before 5 P.M. on 
November 21, 1955, and had with him all the papers con¬ 
stituting the Protest except the Certificate of Service; that 
he clearly indicated to the office staff that he had rushed 
to the Secretary’s office to file papers due that day; that 
the Certificate of Service had been left inadvertently at 
his office and a new one was typed in the Office of the 
Secretary; that the assembly of the Protest into 15 sets 
had not been fully completed and was not completed until 
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about 5:20 P.M.; that the Protest was deposited on a table 
in the Office of the Secretary for filing at about 5:20 P.M.; 
and that, while page 7 of the Protest is followed by pa^e 11 
and the narrative text does not follow smoothly in! the 
transition, all essential parts are present in the protest,’’ 
and “that all the papers constituting the Protest, except 
the Certificate of Service, were in the Office of the Secretary 
prior to 5:00 P.M. on that date-.” The Memo¬ 

randum Opinion and Order further shows “that the Protest 
was stamped by the Office of the Secretary as filed on 
November 21,1955 * ## ***.” (R. 280, emphasis supplied) 

On November 23, 1955, the Commission, on its bwn 
motion, adopted an Order which stated, in pertinent tyart 
that, 

7 I 

“It Appearing, That, the papers constituting the 
Protest were not complete and in order to be tendered 
for filing and were not in fact tendered for filing until 
after 5:00 P.M., November 21,1955; and 

“It Appearing Further, That the official hourd of 
business of the Commission as set forth in its Rules 
are 8:30 A.M. to 5:00 P.M.; I 

“It Is Ordered, That the Protest of Valley Broad¬ 
casting Company, Inc., be accepted for filing as of jthe 
date November 22, 1955.” (R. 180) 

i 

On December 5, 1955, Valley filed a Petition for- 
Reconsideration, pursuant to Section 405 of the Cdm- 
munications Act of 1934, as amended, directed to the 
Commission’s Order of November 23, 1955, requesting that 
the above-described Protest of Valley be accepted for filing 
as of the date November 22, 1955, instead of the dgte 
November 21, 1955. 

The Commission’s Memorandum Opinion and Orcjer 
released December 28,1955, establishes that the time stamp 
previously affixed by the Office of the Secretary of the 
Commission showing that the Protest had been filed on 
November 21, 1955, “was later changed by hand jto 
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November 22, 1955, in accordance with the Commission’s 
Order of November 23, 1955.” (R. 280) Thereupon, the 
Commission, in due course, issued its Memorandum Opinion 
and Order, released December 28, 1955, denying Valley’s 
request for reconsideration of its Order of November 23, 
1955, changing filing date of Protest, and dismissing the 
Protest on the grounds that it “was not timely filed.” 
(R, 279-281) 

Appellant appeals from the Commission’s Memorandum 
Opinion and Order of December 28, 1955, in Case No. 
13,110 which relates to the Protest to the original grant. 

The original application of Confederate was granted on 
October 19,1955 (Public Notice released October 20, 1955). 
Immediately after the original grant Confederate filed 
an application on November 2,1955, which sought modifica¬ 
tion of the then newly-granted original construction 
permit. Said application for modification of construction 
permit was granted without hearing on November 15, 1955. 

On December 7,1955, Valley filed a second Protest, which 
was directed to the grant without hearing on November 15, 
1955, of Confederate’s application for modification of 
construction permit. 

The second Protest of Valley was filed well within the 
specified time limit. At the time of filing the second 
protest, there was also pending before the Commission 
Valley’s first Protest to the original grant. 

Thereafter, a “Motion to Dismiss” the above-described 
second Protest was filed by Confederate on December 13, 
1955; an “Opposition to Motion to Dismiss” was filed on 
December 21, 1955, by Valley; and an “Answer to 
Opposition to Motion to Dismiss” was filed by Confederate 
on December 28, 1955. Subsequently, a final order of the 
Commission was adopted January 4, 1956, released 
January 6, 1956, in a Memorandum Opinion and Order 
which dismissed the second Protest filed by Valley to the 
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grant without hearing of Confederate’s application j for 
the modification of its construction permit for a hew 
standard broadcast station at West Point, Georgia. 

I 

Appellant appeals from the Commission’s final oifder 
of January 4, 1956 in Case No. 13,111, which relates to j the 
second Protest and is addressed to the modification 
application. 

The separately filed appeals in Case No. 13,110 and 
Case No. 13,111 have been consolidated. Case No. 13,110 is 
the appeal from order dismissing the first Protest to! the 
original grant and Case No. 13,111 is the appeal from the 
order dismissing the second Protest which was addressed 
to the grant of application for modification of construction 
permit. 

The second Protest, like the first, pointed out that Con¬ 
federate’s application for modification of construction 
permit contained numerous instances of misrepresenta¬ 
tion, false statements, and non-disclosure of material ficts 
and, if the facts with respect thereto had been known to 
the Commission, that the application for modification of 
construction permit would not have been granted without 
hearing. 

It is important to keep in mind that the application j for 
modification of construction permit included a revised ^nd 
modified financial data section which submitted hew 
financial data for some items and revised the financial data 
for other items. The modification application specifically 
and categorically incorporated by reference from |the 
original application for construction permit various itejms, 
responses and exhibits showing the manner in which -the 
proposed station was to be owned and financed and 
describing facilities to be used. The second Protest estab¬ 
lished without question that a substantial part of the mnjor 
representations set forth in the financial section of |the 
modification application were false. 


| 

i 


I 

i 


8 

Appellant herein demonstrated to the Commission in its 
second Protest filed December 7,1955, that it was essential 
that Confederate rely upon and resort to false state¬ 
ments, misrepresentations and non-disclosure of material 
facts in order to avoid disclosure to the Commission of 
the fact that it was not financially qualified to receive a 
grant of its application for modification of construction 
permit and that said grant had been made by the Com¬ 
mission only because of lack of information regarding such 
misrepresentations and non-disclosure of material facts. 

At no time prior to the Commission’s final order of 
January 4, 1956, dismissing the second Protest had any of 
the data and facts filed with the Commission by Appellant 
to establish the serious misrepresentations of Confederate 
in the application for modification of construction permit 
been denied, questioned, or contested, either by the Com¬ 
mission or by Confederate. 

In addition to modification and revision of the financial 
proposal the modification application also included an 
engineering section which submitted a modified proposal 
to specify the use of several different items of technical 
equipment from those originally listed. The changed items 
of equipment included a different transmitter and different 
monitors. 

The Commission, in its Memorandum Opinion and Order 
of January 4, 1956, took the position that the application 
for modification of construction permit was limited to the 
specification of a different transmitter and different 
frequency and modulation monitors. (R. 286-288) 

The Commission ignored the fact that said modification 
application also was filed for the purpose of submitting a 
revised financial proposal with a complete financial section 
and financial exhibits. The misrepresentations of Con¬ 
federate reviewed above are set forth in the financial 
section of the modification application. 
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The Commission took the position that the mere specifica¬ 
tion of a different transmitter and monitors was a matter df 
no concern to appellant. The Commission thereupon 
dismissed the second Protest of December 7, 1955, on tljie 
grounds that Valley was not injured by the specification 
of the different items of equipment. (R. 286-288) | 

However, the Commission did imply that it would write 
a letter to Confederate to inquire into its numerous mis¬ 
representations. (R. 288) 

i 

Appellant takes the position, in these consolidated casejs, 
that it is a party in interest, within the meaning of 
Section 309(c) of the Communications Act, in the pro¬ 
ceedings before the Commission and that the allegations 
of its first and second Protests are sufficient to establish 
it as such. 

Appellant also contends that the Commission erred, in 
changing the date of filing of the first Protest of Valley 
from November 21, 1955, to November 22, 1955, and there¬ 
after dismissing the first Protest of Valley on the grounds 
that it was not timely filed. The Commission also erred 
in failing to consider the merits of the first Protest of 
Valley submitted on November 21, 1955, which clearly 
established, without question, that the original grant with¬ 
out hearing to Confederate had been obtained because df, 
and solely because of, numerous misrepresentations of 
material fact and failure to disclose material facts. Tlpe 
Commission erred in dismissing the first Protest of Valley 
without due process of law, and in denying to Valley the 
hearing on its first Protest to which it was entitled as|a 
matter of law under the provisions of Section 309(c) of 
the Communications Act. 

Appellant further takes the position that the Commissidn 
erred in dismissing the second Protest of Valley on the 
grounds that Valley was not aggrieved, adversely affected, 
or injured by the grant of application for modification df 
construction permit. The Commission was in error In 

i 

i 
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failing to consider the merits of the second Protest of 
Valley which was timely filed on December 7, 1955, and 
clearly established, without question, that the grant of 
modification application without hearing had been ob¬ 
tained by Confederate because of numerous misrepresenta¬ 
tions of material facts in a revised financial section and in 
revised financial exhibits. The Commission erred in dis¬ 
missing the second Protest of Valley filed December 7, 
1955, without due process of law and in denying to Valley 
the hearing to which it was entitled on its second Protest 
as a matter of law under the provisions of Section 309(c) 
of the Communications Act. 

STATUTES AND RULES INVOLVED 

The pertinent provisions of the Communications Act of 
1934, as amended, and of the Commission’s Rules and 
Regulations are set out in the Appendix. 

STATEMENT OF POINTS 

Appellee’s Orders released December 28, 1955, and 
January 6, 1956, dismissing the first and second Protests 
of appellant are erroneous, arbitrary and capricious; 
they are beyond the authority conferred upon appellee by 
the Communications Act; and they violate the procedural 
and substantive requirements of that Act and of the con¬ 
stitutional guarantee of due process of law, for each of the 
following reasons: 

Appellee erred, and was arbitrary and capricious, in 
changing the date of filing of the first Protest of Valley 
from November 21, 1955, to November 22, 1955, and there¬ 
after in dismissing said Protest on the grounds that it 
was not timely filed. Appellee erred in failing to consider 
the merits of the Protest of Valley to the original grant; 
in dismissing the said Protest without due process of law; 
and in denying to Valley the hearing to which it was 
entitled as a matter of law under the provisions of Section 
309(c) of the Communications Act. 
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Appellee erred, and acted in an arbitrary and capricious 
manner in dismissing the protest of Valley to the grant 
without hearing of application for modification of Con¬ 
struction permit on the grounds that appellant was inot 
aggrieved, adversely affected, or injured by the grani of 
application for modification of construction permit $nd 
that appellant was not a party in interest. 

The Commission erred in failing to consider the merits 
of the Protest of appellant to the grant of application j for 
modification of construction permit; in holding that |the 
application of Confederate for modification of construction 
permit was limited solely to technical matters; and in 
failing to recognize that the same application for modifica¬ 
tion also set forth numerous misrepresentations of material 
facts in a revised financial section and in revised financial 
exhibits; and that the Commission erred in dismissing said 
Protest without due process of law and in denying to 
appellant the hearing to which it was entitled as a matter 
of law under the provisions of Section 309(c) of the Cpm- 
munications Act. 

SUMMARY OF ARGUMENT 

i 

The Office of the Secretary of the Commission properly 
had stamped appellant’s Protest to the original authoriza¬ 
tion to show that it was filed on November 21, 1955. It has 
not been controverted by the Commission that the latter 
date was the last day upon which such Protest could hjave 
been filed. The Commission erred when it ordered that 
the filing date be changed from November 21 to 22, 1955, 
and thereafter dismissed the Protest as being untimtely. 
The Commission properly should have followed the practice 
of this Court and permitted the filing of papers which had 
been brought into the Commission’s office during regular 
business hours, and while it was open, although the norjnal 
closing hour arrived before physical delivery of the papers 
to Commission personnel. 


I 
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II 

Appellant is a “party in interest” within the meaning 
of Section 309(c) of the Communications Act, and as such 
is entitled to a hearing on the application in question. 
Federal Communications Commission v. Sanders Bros. 
Radio Station, 309 U.S. 470, 60 Sup. Ct., 84 L. Ed. 869,1037 
(1940), and a successor line of cases establish the principle 
that persons who are, or will be, injured economically as 
a result of a challenged Commission order, are “parties in 
interest.” 

Appellant does not rely solely upon the foregoing 
presumption. Its Protest was replete with demonstrations 
of expected loss of revenue and set forth in detail why its 
livelihood is dependent upon local advertisers w’ho would 
consider it a less attractive advertising medium if the 
grant of Confederate’s application is permitted to stand. 
The Commission dismissed the Protest on the ground that 
its allegations of injury must be related only to the 
modification of the outstanding authorization and, in effect, 
cannot be based upon a showing of injury flowing from the 
operation of the station under the modified permit. Also, 
the modification of the original authorization was a 
necessary action before the competing Station WPGA 
could be placed into operation. 

The application for modification of the original 
authorization included specifically, or incorporated by 
reference, extensive data regarding applicant’s financial 
qualifications. Major and significant portions of the data 
submitted in the modification application were false, mis¬ 
represented material facts, or failed to disclose material 
facts. Not one of the detailed and specific allegations of 
protestant disclosing the extent to which the Commission 
had been deceived into a grant w^as questioned or con¬ 
troverted prior to dismissal of the second Protest. Other 
parts of the modification application also specified changes 
in certain items of equipment. The Commission erroneously 
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chose to emphasize the technical portion of the modifica¬ 
tion application and to ignore the financial part of | the 
application which was substantially false or misleading 
in its major representations. The Commission properly 
should have recognized that the grant without hearing of 
an instrument of authorization which had been obtained 
because of false statements and misrepresentations shpuld 
have been exposed to the hearing process. 

ARGUMENT 
L 

I 

THE COMMISSION ERRED AND WAS ARBITRARY AND CAPRI¬ 
CIOUS IN CHANGING FILING DATE OF PROTEST TO THE 
ORIGINAL AUTHORIZATION AND THEREAFTER DISMISSING 
PROTEST AS UNTIMELY 

i 

On Monday, November 21, 1955, there was tendered,| at 
the Office of the Secretary of the Federal Communications 
Commission, the Protest of appellant to the grant with¬ 
out hearing of the original application of Confederate for 
construction permit for a new standard broadcast station 
to be located at West Point, Georgia, to operate on the 
frequency of 910 kc, 500 watts, daytime only. Monday, 
November 21,1955, was the last day on which such Protjest 
could have been filed. It has not been controverted that 
the filing of a Protest on November 21, 1955, would have 
been timely. 

On November 23, 1955, an Order was adopted by pie 
Commission stating that, 4 ‘the papers constituting the 
protest were not complete and in order to be tendered for 
filing and were not in fact tendered for filing until afier 
5:00 P.M., November 21, 1955; * * V* (R. 180) The Com¬ 
mission Order also recited that, “the official hours j of 
business of the Commission as set forth in its Rules hre 
8:30 A.M. to 5:00 P.M.; * * (R. 180) Thereupon, the 

Commission ordered that the Protest of appellant ! be 
accepted for filing as of the date November 22, 1^55. 
(R. 180) 
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In connection with the above, it is to be noted that the 
copies of the Protest to the original grant which were filed 
at the offices of the Commission physically bear the the im¬ 
print of the date stamp regularly used by the Office of the 
Secretary of the Commission to show filing date of all 
papers. (R. 281) The imprint of the Commission’s official 
date stamp shows date of filing as “November 21, 1955.” 
(R. 281) However, subsequent to the dating and stamping 
of the Protest to show the filing date of November 21,1955, 
a revision thereof was made, following the Commission’s 
Order of November 23, 1955, to reflect the results of the 
Commission’s Order. (R. 281) In accordance with the 
terms of the Commission’s Order, a notation was made on 
the face of the Protest as follows: “Date changed to 
Nov. 22 pursuant to Commission Order of November 23, 
1955 * # A hand-correction of the imprinted filing date 
was made in accordance with such notation. (R. 280) 

The Commission relied upon the provisions of Section 
0.401 of the Commission’s Rules and Regulations which 
state: “The hours of the Commission are from 8:30 A.M. 
to 5:00 P.M., Monday through Friday, except on legal 
holidays.” (R. 180) 

The Protest of appellant to the original grant was filed 
pursuant to the provisions of Section 309(c) of the Com¬ 
munications Act of 1934, as amended, which provides that 
the grant of any instrument of authorization without 
hearing shall remain subject to protest for a period of 
thirty days. During such 30-day period, any party in 
interest may file a protest under oath directed to such 
grant and request a hearing on said application so granted. 
The requirements as to the legal sufficiency of such a 
protest are recited in the Statute and provide that any 
protest so filed shall contain such allegations of fact as 
will show the protestant to be a party in interest and shall 
specify with particularity the facts, matters, and things 
relied upon, but shall not include issues or allegations 
phrased generally. The above statutory provision does not 


15 


i 

i 


direct that a copy of the protest be served upon ihe 
applicant whose application is being protested. Neither 
does it contain any requirement with respect to ihe 
inclusion of a Certificate of Service. 

In view of the Commission’s recitation in its Order 
that the Protest was not complete, it is assumed that ihe 
Commission, relied in part upon the fact that the Certificate 
of Service was not prepared and attached until afier 
5:00 o’clock P.M. It is believed that the Certificate of 
Service is not necessarily a required part of the Protest 
and that the non-attachment thereof, prior to 5:00 o’clock 
P.M. does not prevent the Protest from being filed as iof 
November 21, 1955. 

However, in the instant case, a copy of the Protest 
actually was mailed to the permittee on November 21,1935. 
Accordingly, there was no basis upon which permittee 
could have claimed that he was adversely affected because 
of the actual time of preparation of the Certificate of 
Service. 

Also, in Salims Broadcasting Corporation, 9 Pike j& 
Fischer RR 192 (1953), the Commission was confronted 
with a request to dismiss a protest on the grounds thjat 
only one copy of the protest was filed with the Commissiopi. 
The question of completeness was raised and a motion w^s 
filed in which it was argued that the filing of only one co$y 
was a failure to comply with the Commission’s Rules arid 
that the Commission was required to strike the protect. 
The Commission noted that protestants had mailed a cojiy 
of their protest to each of the permittees involved. Tlje 
Commission indicated that the failure to file fifteen copies 
of the protest did not make it fatally defective and likewise 
commented that the permittees requesting that the protest 
be stricken had not been prejudiced by the alleged omissioh. 

As a general rule, in the computation of time, a day is tjo 
be considered as an indivisible unit or period of tim^, 
which has its beginning coincident with the first moment 
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of the day, and thus it is frequently stated that the law 
will not recognize or take cognizance of fractions of a day. 
Under this rule any fraction of a day is deemed a day, and 
every day, and every part of that day, is, as a consequence 
of this rule, one day before every part of the succeeding 
day. # * * Acts done or events occurring during the day are 
not referable to any particular portion of the day more 
than to any other portion thereof (86 C.J.S. Time Sec. 16). i 

In no event will the court take cognizance of a fraction 
of a day unless the particular time is brought to its atten¬ 
tion, and the burden of proof rests on the party who 
asserts that an act or event occurred prior to some other 
event which happened on the same day to establish what 
he alleges. The general rule that the law will not recognize 
fractions of a day has been applied in determining whether 
an act required by law has been performed in time; and 
in computing the time or period of time with respect to 
judicial acts or proceedings; the filing and service of a 
pleading; the bar of an action by lapse of time; (86 C.J.S. 
Time See. 16). i 

In Burnet v. Willingham Loan & Trust Company, 282 
U.S. 437; 75 L. ed., 448, Justice Holmes, speaking for the 
Court, stated: “The fiction that a day has no parts is a 
figurative recognition of the fact that people do not trouble 
themselves without reason about a nicer division of time.”; 
and states the w T ell-recognized principle of law on the 
subject. 

Justice Groner, speaking for this Court in Freeman v. 
Pew, 61 App. D.C. 223, 59 Fed. 2d 1037 (1932), held that, 

“* * * , it has long been the settled doctrine that the 
law, disregarding fractions, takes the entire day as the unit 
of time.” Likewise, Barber v. Kentucky Ridge Coal Co., 

S5 F. Supp. 233 (1949), recognized “* * * the general rule 
that the law takes no account of fractions of a day, * * 
Similarly, it has been held that, “* * *, the general rule 
in a judicial proceeding is that fractions of a day are not 
to be regarded, and all transactions on the same day are 
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to be regarded as occurring at the same instant time.” 
In re Susquehanna Chemical Corporation, 81 F. Supp. 1 
(1949). 

Further, the fact that, “* * * a day is an indivisible 
point of time,” was recognized in United States v. Barber, 
24 F. Supp. 299 (1938). Also, there is no doubt that! in a 
judicial proceeding, the Court will recognize “* * i the 
general rule, that, in the absence of contrary proof and 
without sufficient reason therefor, the court will refufee to 
take cognizance of fractions of a day.” In re Kent Refining 
Co., 20 F. Supp. 661, at 662 (1937). 

This Court is requested to take judicial notice oij one 
of the common facts of life that all persons who are inside 
an establishment such as a store, bank, or license bureau, 
at the closing hour, ordinarily are enabled to complete 
their transactions. The same practice is followed by | this 
Court in the conduct of its own business. 


The Commission’s Order of November 23, 1955 (R. 180), 
which changed the date of filing as stamped on the Protest 
of appellant changed the date to show that it was accepted 
for filing as of a date which was one day late. 


It is submitted that the action of the appellee in ordering 
that the date of filing of Protest to the original grant be 
shown to be November 22, 1955, and thus reversing j the 
action of the Office of the Secretary of the Commission 
which previously had stamped the Protest for filing as of 
November 21, 1955, resulted in depriving appellant of its 
right to have the Protest to the original grant considered 
under the provisions of Section 309(c) of the Communica¬ 
tions Act. i 


i 

In view of the above and foregoing, it is believed that 
appellant complied with all necessary requirements with 
respect to the filing of its Protest to the original grant in 
order to have such Protest actually accepted for filing! as 
of the date November 21, 1955, instead of the date 


I 
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November 22,1955, as specified in the Commission’s Order 
of November 23, 1955. 


n. 

THE COMMISSION ERRED IN DISMISSING APPELLANTS PRO* 
TEST TO THE MODIFICATION AUTHORIZATION, SINCE 
THE SECOND PROTEST ALLEGED FACTS SUFFICIENT TO 
SHOW PROTESTANT TO BE A PARTY IN INTEREST 

A. A Licensee Thealened With Economic Injury as a Result of 
a Grant of "Any Instrument of Authorization" is a Party 
in Interest 

The Commission in dismissing appellant’s second 
Protest, which was addressed to the modification of con¬ 
struction permit, did so on the grounds that appellant had 
not established that it was “a party in interest” within 
the meaning of Section 309(c) of the Communications Act 
of 1934, as amended. (R. 286-288) Particularly, the Com¬ 
mission took the position that the standing of appellant as 
“a party in interest” must be based upon, and apparently 
limited to, some distinctive injury flowing from the 
modification of construction permit as distinguished from 
the orginal authorization. (R. 288) 

Appellant contends that it made a sufficient recital of 
economic injury in its second Protest to give it standing 
as “a party in interest.” In addition, appellant set forth 
in its Protest specific and detailed allegations of fact re¬ 
garding false statements, misrepresentation of material 
facts, and failure to disclose material facts, by Confederate 
in its application for modification of construction permit 
which was granted without hearing. 

A study of leading cases on the question of standing 
to intervene in or appeal from agency action leads to the 
conclusion that in this field no very precise rules of law 
have been or can be formulated. Here especially each 
case stands upon and must be determined from its own 
particular facts. We therefore turn at once to the facts 
of this case. 
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The allegations of appellant’s second Protest, whicli the 
Commission found insufficient, were in substance j the 
following: First, appellant alleged that “The grant with¬ 
out hearing of the application of Confederate Radio Com¬ 
pany establishes a second standard broadcast statiop in 
the Community of West Point-Lanett, in direct competition 
with WRLD for advertising revenues and listeners”;jand 
because any revenue received by WPGA will be at | the 
expense of WRLD, and WRLD will suffer serious economic 
injury as a result thereof. (R. 286) Appellant did not, 
however, stop there. Second, it alleged that the modifica¬ 
tion authorization had been granted upon an application 
which contained numerous false statements, misrepresenta¬ 
tions and non-disclosures. (R. 288) These allegation^ of 
serious economic injury to WRLD were neither con¬ 
jectural nor speculative and were not denied or 
controverted by the Commission. 

In enacting Section 309(c) as an amendment to j the 
Communications Act, Congress made it clear that the term 
“party in interest” as used in that Section was! co¬ 
extensive with the phrase “person who is aggrieved or 
whose interests are adversely affected” in Section 40^(b) 
of the Act. 

I 

The category of persons “aggrieved” which developed 
out of the Supreme Court’s decision in Federal 
Communications Commission v. Sanders Bros. Radio 
Station, supra, is comparatively “ opened-ended. ” Appel¬ 
lant comes within the category of persons “aggrieved” 
by reason of economic injury which was first recognized 
in the Sanders case. The Supreme Court held in jthe 
Sanders case that an existing radio station which wtjuld 
suffer economic injury by reason of the competition df a 
proposed radio station in an adjacent community had 
standing as a person “aggrieved or whose interests are 
adversely affected” under Section 402(b) of the Act. 

Prior to the enactment in 1952 of Section 309(c) of [the 
Communications Act, the doctrine of the Sanders case fyad 

i 

i 

I 

I 

• 

i 

i 

i 

I 
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been extended beyond the specific facts of that case and 
had come to stand for the proposition that a person who 
is threatened with economic injury, through competition 
or otherwise, is a “party in interest’’ or a “person 
aggrieved or whose interests are adversely affected,’ 1 
as those and similar terms have been used in the Com¬ 
munications Act and other statutes according such parties 
standing to appeal from and/or to participate in adminis¬ 
trative agency action. Associated Industries of New York 
State v. I ekes, 134 F. 2d 694 (C.C.A. 2,1943); National Coal 
Association v. Federal Power Commission, 89 App. D.C. 
135; 191 F. 2d 462 (1951). Thus, in the Associated 
Industries case, supra, an association of coal consumers 
was held to be aggrieved by an order of the Secretary of 
the Interior increasing the minimum price of coal. In the 
National Coal Association case, supra, which involved a 
review of a Federal Power Commission order granting a 
certificate of public convenience and necessity for the con¬ 
struction of a gas pipe-line to Oak Ridge, this Court held 
to be aggrieved parties a coal producer’s association, some 
of whose members sold coal to Oak Ridge; a mine workers 
union, some of whose members were employed in the mines 
of the affected members of the coal association; and a 
railway employees’ union, some of whose members were 
employed on railroads which carried coal to Oak Ridge. 

In its final order dismissing the second Protest the 
Commission referred to, and apparently relied upon, 
Yankee Network, Inc. v. Federal Communications Commis¬ 
sion, 71 U.S. App. D. C. 11, 107 F. 2d 212 (1939). In the 
Yankee Network case, the Commission had dealt with a 
request by the operator of an existing station to a grant 

i This Court said in Mansfield Journal Co. v. Federal Communications Com - 
mission, 84 U.S. App. D.C. 341, 173 F. 2d 646 (1949): “As we read the 
Sanders case the Court held that economic loss to an existing station, without 
more, is not a valid reason for refusing a license to a new applicant, but that 
the existing station in such circumstances has the requisite standing to appeal 
and to raise any relevant question of law in respect of the order of the C,om- 
mission. ,, (emphasis added). 
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without hearing of an instrument of authorization for|the 
operation of an improved broadcast facility in the same 
area in which the existing, and protesting, station Iwas 
located. The Commission had held that the charge by j the 
competing licensee of the existing station that the granting 
of 'the instrument of authorization without hearing would 
increase competition was mostly a matter of conjecture 
and that testimony offered to sustain the charge left j the 
matter of competition problematic. The Court of Appeals 
held that the findings of the Commission were ;not 
arbitrary and capricious and therefore the appeal, filed 
under the provisions of Section 402(b) of the Communica¬ 
tions Act, was dismissed. The Yankee Network case also 
determined that the use of the procedural device then 
relied upon of petitioning for intervention in opposition 
to the grant of an application without hearing is not |for 
the purpose of creating rights, or interests, but is for jthe 
purpose of protecting existing rights and interests. Since 
then (1939) Congress has elevated the right to demand a 
hearing upon the grant of an application without heading 
from the then limited remedy of petitioning for recon¬ 
sideration and intervention to a statutory right (Section 
309 of the Communications Act, as amended July 16, 1052, 
Pub. Law No. 554, 82nd Cong., approved July 16, 1052, 
66 Stat. 715, Sec. 7). j 

The Commission also relied, in error, upon Dated I. 
Boyle, 9 RR 885 (1953), which was prior to Camden Radio, 
Inc. v. Federal Communications Commission, 94 U.S. App. 
D.C. 312, 220 F. 2d 191, 10 RR 2072 (1954), and is super¬ 
seded by the decision in the latter case. In the Camden 
Radio case, this Court held that the licensee of an existing 
station possessed standing to protest the Commissioh’s 
action granting consent to the assignment of a construction 
permit for a competing station in the same community. 
This Court therein rejected the contentions of the Com¬ 
mission that protestant was required to show that he wohld 
suffer economic injury from the assignment which would 


be separate and apart from the injury flowing from grant 
of the original construction permit. This Court reversed 
the ruling of the Commission in the Camden Radio case 
which had endeavored to limit the right of protest against 
a proposed assignment of construction permit in such a 
manner as to preclude the right to a hearing requested by 
a competing licensee. 

It is to be noted that the question presented in the 
Camden Radio case is on all fours with the problem before 
the Court here. In Camden Radio the Commission 
erroneously had taken the position that a protest to an 
assignment authorization must show injury or aggrieve- 
ment which must be distinguished from the original 
authorization for construction permit. In the instant case 
the Commission has held in error that appellant’s Protest 
to the modification authorization must distinguish injury 
flowing therefrom from injury expected from the original 
authorization. 

The Commission’s final Order (R. 288) relies upon and 
reaffirms James Robert Meachem, 12 RR 1427 (1955), 
wherein the Commission previously had differentiated its 
decision upon a protest from the doctrine of the Camden 
Radio case by pointing out that serious questions had 
arisen in the Camden Radio case concerning the assignor’s 
qualifications to hold the permit in question. It is to be 
noted that the identical question is presented in the Protest 
submitted by appellant. In the Meachem case, the Com¬ 
mission also noted that the factual allegations recited in 
the protest did not present any matters other than those 
already disclosed to the Commission in the application 
which was granted without hearing. In the second Protest, 
addressed to the modification authorization, appellant had 
addressed the attention of the Commission to several mis¬ 
representations and non-disclosure of material fact in the 
application of Confederate, which misrepresentations and 
non-disclosure were not known to the Commission at the 
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time it granted without hearing the application for 
modification of construction permit. 


The decision in Greenville Television Company j v. 
Federal Communications Commission, 95 TJ.S. App. ij.C. 
314, 221 F. 2d 870 (1955), also is applicable to the instant 
case in that it involved protests to a grant without hearing 
of an application for modification of construction penhit. 
In the Greenville case, the Commission had dismissed fche 
protests of competing licensees on the grounds that the 
protests did not contain allegations of fact showing 
appellants to be “parties in interest” to the grant without 
hearing of modification of construction permit. The Cpm- 
mission had held that the protests made no showing tjiat 
any economic injury would result from the modification 
which would not have resulted from the original, and tin- 
protested, construction permit. This Court, in reversing 
the Commission, cited with approval its previous decision 
in the Camden Radio case. 


The recital by appellant, as a competing licensee, that it 
would receive economic injury from the operation of the 
proposed broadcast station under the modified permit Tyus 
sufficient to identify the protestant as a party in interest 
and entitle it to be heard in protest under the doctrine 
announced in Federal Communications Commission \ v. 
Sanders Bros . Radio Station, supra. 


B. The Facts Alleged in Appellant's Second Protest, Addressed 
to the Modification Authorization, Were Sufficient to Show 
Direct, Immediate and Substantial Economic Injury to Ap¬ 
pellant From the Proposed Operation of WPGA 


By dismissing appellant’s protest, the Commission 
denied to appellant the hearing to which Section 309(c) of 
the Act entitled it. Section 309(c) provides in pertinent 
part: 


When any instrument of authorization is granted |by 
the Commission without a hearing as provided in sub¬ 
section (a) of this section, such grant shall remain 


I 
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subject to protest as hereinafter provided for a period 
of thirty days. During such thirty-day period any 
party in interest may file a protest under oath directed 
to such grant and request a hearing on said application 
so granted. Any protest so filed shall contain such 
allegations of fact as will show the protestant to be a 
party in interest and shall specify with particularity 
the facts, matters, and things relied upon, but shall not 
include issues or allegations phrased generally. The 
Commission shall, within fifteen days from the date of 
the filing of such protest, enter findings as to whether 
such protest meets the foregoing requirements and if 
it so finds the application involved shall be set for 
hearing upon the issues set forth in said protest, to¬ 
gether with such further specific issues, if any, as may 
be prescribed by the Commission. 

Appellant is licensee of standard broadcast station 
WRLD, operating on 1490 kc with power of 250 watts, un¬ 
limited time, at Lanett, Alabama-West Point, Georgia. 
The license granted to appellant’s station WRLD upon 
renewal application on May 4, 1955, shows the licensed 
location of the station to be “Lanett, Alabama-West Point, 
Georgia.” Also, the station license of WRLD, granted on 
renewal application on May 4, 1955, permits the identifica¬ 
tion of WRLD as “WRLD, The Twin Cities of Lanett, 
Alabama and West Point, Georgia.” The transmitting 
facilities, main studios and business office of WRLD are 
located at Lanett, Alabama. The mailing address of 
Station WRLD is P. O. Box 312, West Point, Georgia. 
West Point, Georgia, is immediately adjacent and contigu¬ 
ous to Lanett, Alabama. 

It was shown in detail in the Protest that the greatest 
portion of the local advertising revenues of Station WRLD 
are derived from business establishments located at West 
Point. For all practical purposes, Lanett is the residential 
section for a substantial percentage of the working 
population of West Point and the surrounding area. The 
grant without hearing of the application of Confederate 
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will enable a second standard broadcast station to be est&b- 
' lished in the community of West Point-Lanett, in direct 
competition with WRLD for advertising revenues ajnd 
listeners. Appellant asserted in its Protest that it woiSild 
suffer economic injury as a result of the Commissioii’s 
action in granting the application of Confederate without 
a hearing; the potential advertising revenue in Lan0tt- 
West Point is limited; and it is improbable that a second 
station in the market can derive revenue from the area 
without decreasing the revenue now flowing to appellant’s 
station. It was shown that appellant derives 84% of jits 
local advertising revenue from West Point, Georgia, and 
b that approximately 67% of the sponsors of local advertis¬ 
ing on WRLD are located in West Point, Georgia. 
Appellant also demonstrated that 95.5% of the total 
revenues of WRLD were derived from the sale of local 

i 

programs and local announcements. It was established 
that appellant and Confederate will be in direct competi¬ 
tion for the radio advertising dollar and any revenue 
received by Confederate, operating at West Point, will!be 
at the expense of appellant and will cause serious economic 
injury to appellant. 

Appellant further represented in its Protest that, a^ a 
result of the grant of the application of Confederate with¬ 
out hearing, Station WRLD has been economically injured 
and will continue to suffer economic injury and, therefore, 
it is a party in interest within the purview of Section 309(c) 
of the Communications Act of 1934, as amended. 

i 

j 

None of the detailed factual data submitted by appellant 
in its second Protest, addressed to the modification 
authorization, showing the substantial extent to which 
appellant relied, and was dependent, upon the West Point 
market was questioned or controverted by the Commission. 

In Metropolitan Television Company v. Federal Cojwi- 
munications Commission , 395 U.S. App. D.C. 326, 221 F. |2d 
79 (1955), this Court reviewed a protest which the Cbm- 


i 
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mission had thought insufficient and had dismissed with- , 
out a hearing. The protestants had shown that, as a com¬ 
mercial radio station, it depended for its existence upon 
advertising revenues. Likewise, protestant had estab¬ 
lished that its attractiveness to advertisers depended on 
the size of its audience. The protestant therein had , 
claimed that the protested authorization would impair its 
competitive position and economic injury would result. 

The Commission had thought these allegations too “con¬ 
jectural and speculative.” However, this Court held that 
the allegations were sufficient to make a sufficient showing 
that Metropolitan was “likely to be financially injured,” 
Federal Communications Commission v. Sanders Brothers 
Radio Station, supra, to entitle Metropolitan to a hearing 
under Section 309(c). 

C. The Commission Erred in Considering the Modification Ap¬ 
plication as Being Limited to Changes in Technical Equip¬ 
ment; and in Ignoring Other Parts of the Same Applica¬ 
tion Which Related to Applicant's Financial Qualifications; 
When Numerous False Statements, Misrepresentations and 
Non-Disclosures Had Been Made in Such Other Parts 

The Commission minimized the nature of the Confederate 
application which was submitted to the Commission re¬ 
questing modification of construction permit. The applica¬ 
tion was submitted on FCC Form 301 which is the form 
provided for an original application for construction 
permit as well as for a modification of construction pennit. 
The form provides that if the application is to be used 
for changes in an existing authorization (such as modifica¬ 
tion of construction permit), the applicant must complete 
Section I and any other sections of the application which 
are necessary to show all substantial changes in informa¬ 
tion filed with the Commission in prior applications. Also, 
in FCC Form 301, Section I, paragraph 2(b), an applicant, 
including applicant for modification of construction permit, 
is required to answer “Yes” or “No” to the following 
question; “Have there been any substantial changes in the 




information incorporated in this application by reference 
in this paragraph ?” The question in the application fojrm 
accorded an opportunity to Confederate to correct the 
numerous misrepresentations of material fact, and non¬ 
disclosure, which had misled the Commission to grant jits 
original application for construction permit. In reply! to 
such question, Confederate specifically answered “N<l>.” 
The application for modification of construction permit, 
including the sections and data either recited therein jor 
incorporated by reference, was fully as complete as ^he 
original application for construction permit. There is jno 
provision in the Commission’s Rules or any rule of statute 
which would require misrepresentation or non-disclosdre 
in an application for modification of construction permit 
to be weighed or measured by any different standard fr<j>m 
that which would apply to the same misrepresentations jor 
non-disclosures if made in an original application for 
construction permit. 

The Commission bottomed its order dismissing 
appellant’s second Protest upon the erroneous supposition 
that the application for modification of construction permit 
provided only for a change in the type of transmitter. Tpe 
meager description of the modification application Set 
forth in the first paragraph of the Commissioii’s 
Memorandum Opinion and Order (R. 286), which states 
only that the application is “for a modification of permit 
to change type of transmitter * * *” leads to in 
erroneous impression regarding the nature of the applica¬ 
tion. The application, in addition to specifying da^a 
regarding proposed change of the type of transmitter, also 
made further recitations and revisions of material fact in 
Section III of the application relating to its financial 
qualifications which specifically set forth therein, or in¬ 
corporated by reference, numerous statements of fact which 
were demonstrated by appellant to constitute mis¬ 
representation and non-disclosure of material fact to tljie 
Commission. 
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No effort was made either by the appellee or by Con¬ 
federate, prior to dismissal of the second Protest, to con¬ 
trovert or question the allegations of fact set forth in said 
Protest, which established, among other things, that Con¬ 
federate was not financially qualified; misrepresentations 
of material fact had been made by applicant; applicant 
had failed to disclose material facts; and that applicant’s 
estimates of operating expense were unrealistic. The 
several instances of misrepresentation and non-disclosure 
shown in the Protest relate, among other things, to 
availability of, and arrangements for, land and buildings 
to be used for the proposed station; zoning of proposed 
transmitter site which precluded the use of such site for 
the construction and operation of a radio station; the 
ownership and arrangements regarding purchase of items 
of technical equipment to be used in the proposed radio 
station; and regarding physical equipment to be employed 
in the construction of an antenna system. 

In this connection, there is no basis upon which appellee 
could evade the issue by claiming that the misrepresenta¬ 
tion and instances of non-disclosure were not essential in 
order to receive a grant of modification of construction 
permit with respect to the type of transmitter. The 
Supreme Court of the United States disposed of a some¬ 
what similar contention in Federal Communications Com¬ 
mission v. WOKOy Inc., 329 U.S. 223, at 227, 91 L. Ed. 204, 
at 207, wherein it pointed out that, “The fact of conceal¬ 
ment may be more significant than the facts concealed. The 
willingness to deceive a regulatory body may be disclosed 
by immaterial and useless deceptions as well as by material 
and persuasive ones. We do not think it is an answer to 
say that the deception was unnecessary and served no 
purpose.” 

The Commission’s final Order dismissing the second 
Protest, addressed to the modification authorization 
recognized that it attached considerable merit to the 
allegations of fraud raised by appellant and recited 
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“Because of our continuing responsibility to insure opera¬ 
tion in the public interest, we have noted the allegations, 
particularly as to misrepresentations, made in WBLDi’s 
pleadings. We believe it necessary to conduct further in¬ 
quiry into several of the matters raised by WRLDi” 
(R. 288, emphasis supplied) 

This Court has considered the problem of a purely 
parte determination by the Commission, made without 
recourse to the hearing process, in an effort to dispose <j>f 
a protest without hearing. In Federal Broadcasting 
System, Inc. v. Federal Communications Commission, 
— U.S. App. D.C., — F. 2d — (February 23, 1956), this 
Court held “Only if it is clear from the face of the protest, 
taking all the protestant’s allegations as true, that thefe 
is no real merit in protestant’s position or substantial 
possibility that a hearing will reveal merit, should the 
protest be rejected without a hearing.” 

In the instant proceeding neither the Commission ndr 
Confederate questioned or controverted appellant's 
allegations which established beyond doubt that the pro¬ 
tested modification authorization had been obtained upojn 
an application replete with false statements relating tjo 
material facts. Further, the Commission conceded thait 
there was sufficient merit in appellant’s contentions tb 
warrant Commission investigation of the matter. How|- 
ever, the Commission, by a delicate feat of balancing, 
erroneously determined that the merits of appellant ’fe 
Protest would receive no consideration whatsoever in thb 
all-important decision as to whether a hearing would of 
would not be held. 

In Federal Broadcasting System, Inc. v. Federal Coin\- 
munications Commission, 96 U.S. App. D.C. 260, 225 F. 2d 
560 (July 28, 1955), this Court reversed the action of th^ 
Commission in dismissing a protest without hearing. ThU 
Court noted that Section 309(c) “* * * was an expressioij 
of Congressional desire to guarantee interested parties an 
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opportunity to be heard where Commission action was 
taken without a prior opportunity for voicing opposition/’ 
This Court further made clear that in evaluating the legal 
sufficiency of objections to a grant the Commission is not 
“ * * * to measure the requirement of Section 309(c) by 
the technicalities of pleading formerly applicable in civil 
litigation. What is required is merely an articulated state¬ 
ment of some fact or situation which would tend to show, 
if established at a hearing, that the grant of the license 
contravened public interest, convenience or necessity, or 
that the licensee was technically or financially unqualified, 
contrary to the Commission’s initial finding.” This Court 
further pointed out therein that the protest procedure is 
“designed to vindicate the public interest through an 
examination of alleged defects in the outstanding grant.” 

Appellant’s second Protest, addressed to the modification 
authorization, proved without question or contravention 
that the contested authorization had been obtained because 
of a fraud perpetrated upon the Commission through the 
device of an application which contained numerous false 
statements, misrepresentations and failed to disclose 
material facts, which otherwise would have precluded a 
grant. Appellant’s allegations were not frivolous and were 
supported by detailed and substantial proof which was not 
questioned prior to dismissal of the Protest. The proof 
submitted by appellant with its Protest was sufficient, with¬ 
out anything more, to establish conclusively that Con¬ 
federate was not financially or otherwise qualified to 
be a Commission licensee. However, the Commission 
erroneously took the position that the aggrievement of 
appellant flowing from the contested modification author¬ 
ization could not be distinguished from the injury to 
appellant expected from the original authorization also 
contested herein. 

Although the Commission refused to consider the allega¬ 
tions of appellant in its action upon the Protest, it did 
decide to institute an ex parte proceeding to investigate the 
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extent of the fraud which had been perpetrated upon| it 
by Confederate (R. 288). 

In Clarksburg Publishing Company v. Federal Com¬ 
munications Commission, 96 U.S. App. D.C. 211, 225 F. |2d 
511 (1955), this Court reiterated that Section 309(c) 
“requires the Commission to re-examine its action id a 
hearing upon protest by a ‘party in interest’ who alleges 
‘with particularity the facts, matters, and things relied 
on.* ” In the Clarksburg case the Commission had en¬ 
deavored to circumvent the plain intention of Section 309(c) 
by the device of limiting the proceeding to oral argument. 
In the instant case the Commission has endeavored I to 
dispose of appellant’s Protest and to institute an investiga¬ 
tion or inquiry on its own motion into Confederate’s 
financial and other qualifications to be a licensee and to 
hold the protested authorization (R. 288). 

! 

This Court held in Clarksburg that such circumventions 
of the Congressional Mandate could not be countenanced 
and pointed out “Congress could not have expressed jin 
plainer words its intent that, where there are unresolved, 
factual issues, the hearing should be of an evidentiary 
nature.” This Court further critized the Commission 
therein for seeming “to have assumed the defense of its 
grant, rather, than the public interest, as its primary role 
in the proceedings.” Likewise, this Court further com¬ 
mented therein that “Our Decision that a ‘full hearing’ jis 
required here is reinforced by the conviction that the Com¬ 
mission may have accorded inadequate considerations to 
the public interest factors * * *”. I n reversing the Com¬ 
mission in Clarksburg this Court stated “* * * we feel the 
‘full hearing’ called for by the protest is essential to permit 
the Commission to re-examine the propriety of its * * i* 
action.” 
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CONCLUSION 

For the foregoing reasons, the order of the Federal 
Communications Commission released December 28, 1955 
dismissing appellant’s protest to original grant and the 
order of the Federal Communications Commission re¬ 
leased January 6, 1956 dismissing appellant’s protest to 
application for modification of construction permit should 
be reversed. 


Respectfully submitted, 


Of Counsel: 


Russell Rowell 
Attorney for Valley Broadcast¬ 
ing Company , Inc. 


Spearman and Roberson, 
1023 Munsey Building, 
Washington 4, D. C. 


May 23, 1956. 
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APPENDIX 

STATUTES AND REGULATIONS INVOLVED 

Statutes 

Communications Act op 1934, as amended: 

Section 309(c), 66 Stat. 715, 47 U.S.C. 309(c): 

“When any instrument of authorization is granted !by 
the Commission without a hearing as provided in sub¬ 
section (a) hereof, such grant shall remain subjectj to 
protest as hereinafter provided for a period of thirty 
days. During such thirty-day period any party ! in 
interest may file a protest under oath directed to such 
grant and request a hearing on said application so 
granted. Any protest so filed shall contain such alle¬ 
gations of fact as will show the protestant to be patty 
in interest and shall specify with particularity the 
facts, matters, and things relied upon, but shall not 
include issues or allegations phrased generally. Tjie 
Commission shall, within thirty days from the date 
of the filing of such protest, enter findings as |to 
whether such protest meets the foregoing requirements 
and if it so finds the application involved shall be set 
for hearing upon the issues set forth in said protect, 
together with such further specific issues, if any, jas 
may be prescribed by the Commission. ... ” 

Section 402(b), 66 Stat. 718, 47 U.S.C. 402(b): 

'i 

“Appeals may be taken from decisions and orders of 
the Commission to the United States Court of Appeajls 
for the District of Columbia in any of the following 
cases: i 

I 

(1) By any applicant for a construction permit dr 

station license, whose application is denied by the 
Commission. j 

(2) By any applicant for the renewal or modifica¬ 
tion of any such instrument of authorization whode 
application is denied by the Commission. 

(3) By any party to an application for authority 1jo 
transfer, assign, or dispose of any such instrument Of 
authorization, or any rights thereunder, whose appli¬ 
cation is denied by the Commission. 
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(4) By any applicant for the permit required by 
Section 325 of this Act whose application has been 
denied by the Commission, or by any permittee under 
said section whose permit has been revoked by the 
Commission. 

(5) By the holder of any construction permit or 
station license which has been modified or revoked 
by the Commission. 

(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the 
Commission granting or denying any application de¬ 
scribed in paragraphs (1), (2), (3) and (4) hereof. 

(7) By any person upon whom an order to cease and 
desist has been served under Section 312 of this Act. 

(8) By any radio operator whose license has been 
suspended by the Commission. 7 ’ 

Regulations Involved 

Rules of the Federal Communications Commission 

Section 0.401 (1 RR 51:101) 

“Main Offices.—The main offices of the Federal Com¬ 
munications Commission are located in the New Post 
Office Building at Thirteenth and Pennsylvania 
Avenue, N. W., Washington 25, D. C., and the public 
may secure information or make submittals or re¬ 
quests to the Commission by coming in person to these 
offices (or the offices listed below) or by addressing the 
Federal Communications Commission, Washington 
25, D. C. The hours of the Commission are from 
8:30 a.m. to 5 p.m., Monday through Friday, except 
on legal holidays. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this case were stipulated 
by the parties and approved by the Court in its order dated 
March l t 1956. The questions, as stipulated, are as follows: 
Case No, 13 o 110 

Whether the Federal Communications Commission properly 
dismissed appellant’s protest to the Commission’s grant 
without hearing of an application for a construction permit 
on the ground that the protest was not filed within the 
period prescribed by statute; when the protest was brought 
into the office of the Secretary of the Commission 
immediately prior to the 5:00 o’clock P.M. closing hour, 
under its Rules, on the last day for filing but was not in 
fact physically tendered for filing until after 5:00 
o’clock P.M. 

Case No. 13.111 

Whether the Federal Communications Commission 
properly dismissed appellant’s protest to the Commission’s 
grant without hearing of an application for a modification 
of a construction permit, from which construction permit an 
earlier protestlhad been dismissed as untimely filed, hold¬ 
ing that appellant did not have standing to protest and was 
not a party in interest, on the ground that the modifica¬ 
tion protested could not cause any economic injury to the 
appellant over and beyond that which would result from the 
original construction permit. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 13,110 and 13,111 


VALLEY BROADCASTING COMPANY, INC., 

Appellant, 

* 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee. 


ON APPEAL FROM ORDERS OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR•APPELLEE 

COUNTERSTATEMENT OF THE CASE 

Appellant's Statement of the Case is argumentative 
and contains a great deal of material irrelevant to 
judicial consideration of these cases. Consequently, 
this Counterstatement is submitted to enable the Court 
to gain a proper understanding of the essential facts 


in these cases 
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On October 19, 1955, after fully considering the 
financial, legal, and technical qualifications of 
Confederate Radio Company (Confederate) to operate a 
standard broadcast radio station at West Point, Georgia 
(see R. 1-100), the Commission granted without hearing 
the application of Confederate for a permit to construct 
a new standard broadcast station there to operate on 
910 kilocycles with a power of 500 watts, daytime only 
(R. 99-100). 

Public notice of this grant was released on October 
20, 1955 (R. 180) and it was subject to protest for a period 
of thirty days in accord with the provisions of Section 
309(c) of the Communications Act of 1934, as amended, 47 
U.S.C. 309(c). The thirtieth day fell on Saturday, Novem¬ 
ber 19, 1955, a day when the offices of the Commission 
were not open for business. On the next business day, 
Monday, November 21, the Commission offices were open for 
business as prescribed by the Commission rules, from 8:30 
a.m. to 5:00 p.m. On that day counsel for appellant 
Valley Broadcasting Company, Inc. (Valley Broadcasting) 
appeared at the Commission Secretary's office shortly 


before 5:00 p.m. with its protest incomplete and not ready 
for filing (R. 193). The protest was not tendered for fil¬ 
ing until at least twenty minutes after the close of business 
hours (R. 180), when it was tentatively stamped in, as having 
been received by the office of the Secretary on that date. 
Consequently, the Commission by an order released November 
23, 1955, directed that the protest be accepted for filing 
as of the following business day, November 22 (R. 180). 
Accordingly, the date indicated by the filing stamp was 
changed by Mary Jane Morris, Secretary of the Commission, 
to November 22, 1955 (R. 126). Confederate filed a motion 
with the Commission to dismiss the protest (R. 181); 

Valley Broadcasting opposed this motion (R. 184) and 
petitioned the Commission for reconsideration of its 
order of November 23, 1955 (R. 180). By its Memorandum 
Opinion and Order adopted December 21, 1955, released 
December 28, 1955 (R. 279-281) the petition for reconsidera¬ 
tion was denied and the protest was dismissed, since its 
filing on November 22, 1955, was beyond the statutory period. 

Meanwhile, as the above pleadings were being processed 
by the Commission, Confederate applied for a modification 
of its construction permit to specify an RCA broadcasting 
transmitter instead of a Gates broadcasting transmitter; 
and General Radio frequency and modulation monitors instead 
of Gates frequency and modulation monitors. The power of 
the RCA transmitter remained the same as that of the Gates 
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transmitter £R. 103). On November 15 t 1955 t the Commission 

J_/ 

granted this modification (R. 122). 

On December 7, 1955, appellant filed another protest 
with the Commission pursuant to Section 309(c) of the Com¬ 
munications Act, as amended, directed to the Commission's 
action of November 15, 1955 (R. 201-269). Appellant alleged 
that it was a party in interest to this modification action 
within the meaning of Section 309(c), and raised a number 
of questions as to the basic qualifications of Confederate 
and as to whether the operation of a station by Confederate 
would serve the public interest. 

The Commission, by its Memorandum Opinion and Order 
of January 4, 1956, released January 6, 1956 (R. 286-288) 
found that appellant was not a party in interest to this 
modification proceeding and, accordingly, dismissed its 
protest. The reason that appellant was found not to be 
a party in interest was that it could not show that it would 
suffer economic injury by reason of the modification. At 
the same time the Commission announced that it was, on its 
own motion, writing to Confederate for further information 

1/ Actually, the Commission modified the construction 
permit only to the extent of authorizing the RCA trans¬ 
mitter (R. 121-122). No authorization was necessary 
to change the frequency and modulation monitors as the 
change was to a type approved by the Commission. 
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relating to the charges in the Valley protest (R. 288) 

2 / 

pertaining to Confederate's qualifications. 

On January 9 t 1956, appellant filed two Notices of 
Appeal in this Court. Case No. 13,110 is an appeal from 
the commission order released December 28, 1955 (R. 279- 
281) and Case No. 13,111 is an appeal from the Commission 
order released January 6, 1956 (R. 286-288). 

SUMMARY OF ARGUMENT 

I. 

The Commission properly dismissed appellant's first 
protest for the reason that it was not timely filed. The 
Communications Act of 1934, Section 309(c), 47 U.S.C. 309(c), 
provides that any instrument of authorization granted by 
the commission without hearing shall remain subject to pro¬ 
test by any party in interest for a period of thirty days. 


2 / A copy of this letter was actually mailed on January 
13, 1956, and was attached as Exhibit 4 to the Opposi¬ 
tion of the Commission to the motions of Valley Broad¬ 
casting for a stay of the Commission actions of December 
28, 1955, and January 6, 1956. On December 16, 1956, 
Confederate filed still another application to modify 
its construction permit which is not a part of this 
record. This application sought a change in transmitter 
site, antenna site, and studios of the proposed station. 
The application asked waiver of Section 3.30(a) of the 
Commission's Rules (47 C.F.R. 3.30(a)) relating to 
origination of programs from the station's main studio. 
It also submitted revised financial data in view of the 
changes contemplated. On January 9, 1956, appellant 
filed a petition to designate this new modification 
application for hearing. On June 20, 1956, the Commis¬ 
sion designated this application for hearing and allowed 
appellant to intervene as a party in interest. 
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Appellant's first protest was directed to a Commission 
grant without hearing of a construction permit to Confederate 
Radio Company and was admittedly not ready for filing nor so 
tendered until after the close of Commission business hours 
on the last day for filing. It has been well established 
by this Court that where a statute provides a definite 
period of time in which to file a particular pleading with 
an administrative agency, that pleading, in order to be 
timely filed, must be tendered for filing to a proper offi- 
cer before the blose of established office hours on the 
final day permitted by the statute. Lewis-Hall Iron Works 
v. Blair . 57 App. D.C. 364, 23 F. 2d 972; cert , denied 277 
D.S. 592; Stebbins Estate v. Helverinq . 74 App. D.C. 21, 

121 F. 2d 892. The Commission hours of business are set 
out in its rules, promulgated in the Federal Register, and 
were known to appellants counsel. Since appellant's 
protest was not tendered for filing until after the close of 
the Commission's business hours on the last day allowed for 
filing, its protest was properly dismissed. 

II. 

The Commission properly found that Valley Broadcasting 
was not a party 1 in interest to the subsequent Commission 
action granting Confederate authority to modify its construc¬ 
tion permit to change its type of transmitter, an action 
which would have no effect on the transmitting power or other 



operation characteristics of the proposed station. The 
language of the Communications Act, its legislative history, 
and the decisions of the courts, clearly support the proposi¬ 
tion that in order to have standing to protest a particular 
Commission action a person must show himself to be aggrieved 
or adversely affected by that action. 

Appellant's contention that a competing station is 
always a party in interest to any modification of the 
authorization of a competitor without regard to whether 
the modification sought to be protested is not supported 
by the cases cited by it and is directly contrary to this 
Court's decision in Yankee Network. Inc , v. Federal 
Communications Commission . 71 App. D.C. 11, 107F. 2d 212. 

ARGUMENT 

I. 

The Commission Properly Dismissed Appellant's 
First Protest For The Reason That It Was Not 
Timely Filed . 

Appellant's first protest which is directed against 
the Commission grant to Confederate, notice of which was 
released October 20, 1955, was admittedly not ready for 
filing nor was it tendered for filing until after the 
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close of Commission business hours on the last day for 
filing *••• November 21, 1955. Appellant contends that because 
courts generally consider a day as an indivisible unit its 
protest could not be considered untimely filed unless it 
had been tendered for filing after midnight of the thirtieth 
day following public notice of the grant CApp. Br. pp. 15- 
18). Further, appellant urges that since business estab¬ 
lishments and even this Court generally allow persons on 
the premises at the closing hour to complete their business, 
the Commission was arbitrary in refusing to accept its 
protest for filing as of November 21, 1956, because appel¬ 
lant’s counsel was in the proper room for filing Commis¬ 
sion pleadings a couple of minutes before the closing hour 
on that date with the pleading even though it was then in 
a condition unsuitable for filing (App. Br. p. 17). 

The Commission position is that it is immaterial 
where appellant’s counsel was at the time the Commission 
offices closed for the day whether he was in a taxi on 
his way to file the protest, in the building which houses 
the offices of the Commission, or in the outer room of 
the Secretary’s office where the protest was to be filed. 

The essential controlling facts are that the protest was 
admittedly not ready for filing at 5:00 p.ra. and was not 
tendered for filing until after 5:00 p.m. when the Com¬ 
mission offices had closed for the day CApp. Br. 4-5; 

R. 193-5). Whether the protest was tendered for filing 
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at 5:20 p.m. as appellant contends, or at 5:35 p.m. as the 

_3_/ 

personnel in the Secretary's office stated, is immaterial 
because the time for filing appellant's protest expired at 
the official 5 p.m. closing hour on November 21, 1955. 

Section 309(c) of the Communications Act of 1934, as 

AJ 

amended (47 U.S.C. 309(c) (1952 ed.)) provides in 
pertinent part: 

When any instrument of authorization is granted 
by the Commission without a hearing as provided 
in subsection (a) hereof, such grant shall remain 
subject to protest as hereinafter provided for a 
period of thirty days. During such thirty-day 
period any party in interest may file a protest 
under oath directed to such grant and request a 
hearing on said application so granted. . . 

The statute does not state when the thirty-day protest 

period starts to run; that is, whether it is from the date 

of Commission action or from the date that public notice 

of the action is released. However, it has been the 

uniform practice of the Commission to compute the thirty- 

day protest period from the date public notice of the 

grant has been released. Salinas Broadcasting Corp . 

9 Pike & Fischer, R.R. 192, 195; Sparks Broadcasting Co ., 

10 Pike & Fischer, R.R. 191. This interpretation seems 


3 / See the affidavits of Catherine M. Lunders and Mary 
Jane Morris, attached to the Commission Opposition to Appel 
lants' Motion for Stay, filed January 17, 1956. 

4 / Section 309(c) of the Communications Act was amended 
by Pub. L. No. 391, 84th Cong., 2d Sess., approved 
January 20, 1956 (70 Stat. 3). However, this amendment 
is immaterial here. 


•» 1 Qk’ 


to be consistent with the intent of Congress in enacting 
this section of the Communications Act, for if the thirty-day 
period were competed from the date of the grant itself parties 
in interest may be deprived of the full statutory period 
since several days may elapse between the date of the Com¬ 
mission action and the date on which public notice is 
released* See Salinas Broadcasting Corp . e supra , at 195-196. 

Since public notice of the Commission action complained 
of was released on October 20, 1955, the thirty-day protest 
period would have terminated on Saturday, November 19, 

1955, when the Commission offices were not open for business. 
Consequently, the period was automatically extended to the 
next business day which was Monday, November 21, 1955. 

Salinas Broadcasting Corp ., supra ; Sparks Broadcasting Co ., 
supra . This practice of extending the thirty-day protest 
period to the following business day when it terminates on 
a day when the Commission offices are not open is in con¬ 
formity with Section 1.703 of the Commission rules (47 
C.F.R. 1.703), which is very similar to Rule 6(a) of the 
Federal Rules of Civil Procedure (Fed. Rules Civ. Pro. 
rule 6(a), 28 U.S.C.) and which, in turn also governs the 

computation of any period of time specified in this Court's 

5/ 

rules. D.C. Cir. Rule 32(a). 


5/ Accordingly, the Commission is not contending that appel¬ 
lants* protest should have been filed on November 19, 1955 
rather than on November 21, 1955. It should be noted, how¬ 
ever, in evaluating appellants* contentions that the Commis¬ 
sion rules should not be strictly construed, that thirty-two 
days had elapsed between the time of public notice of the 
Commission action and the date upon which appellant tardily 
tendered its protest for filing. 
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Appellants' statement that this Court allows persons 

inside its "establishment" at its closing hour (presumably 

in the Clerk's office) to complete their transactions is 

completely misleading (App. Br. pp. 11, 17). Rule 3(c) of 

the General rules of this Court specifically provides: 

Office Hours: The clerk shall keep his 
office open for the transaction of business 
from 9 o'clock A.M. until 4 o'clock P.M. 
on week days not holidays, except that on 
Saturdays it shall close at noon. 

Appellant cites no authority for the proposition 
that if a person is in the Clerk's office at the closing 
hour with papers which are not then ready to tender for 
filing, he may take twenty minutes or a half hour as he 
did in the Secretary's office of the Commission, to prepare 
the papers and the Clerk of this Court will accept such 
papers for filing as of that day. It is our understanding 
that such is not the practice, particularly where compli¬ 
ance with a statutory period is involved. 

It cannot be argued that closing the Commission 
offices for business at 5 p.m. unreasonably cuts down 
the statutory thirty-day protest period. In the absence 
of established office hours appellant would have had until 
midnight of the thirtieth day in which to file its plead¬ 
ing, for as this Court stated in Owens-Illinois Glass Co . 
v. District of Columbia . 92 O.S. App. D.C. 15, at 18; 

204 F. 2d 29, at 31, 32: 
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*a full opportunity, an open door must be 
maintained for the potential filer until the 
clock strikes.A. We agree with the Board 
/of Tax Appeal^/ that in the absence of 
established office hours ’the clock does 
not strike until midnight of the last day.* 

(Emphasis supplied.) 

However, where as here, regular office hours have been 
established the time for filing papers with the Commission 
expires at the close of business hours on the final due date. 

In Lewis-Hall Iron Works v. Blair . 57 App. D.C. 364, 

23 F. 2d 972; cert , denied 277 D.S. 592, the Commissioner 
of Internal Revenue had mailed a notice of a deficiency in 
the payment of taxes to Lewis-Hall after which, according 
to the provisions of the Revenue Act of 1926 1274(a), it 
had sixty days in which to petition the Board of Tax Appeals 

! A/ 

for a redetermination of the deficiency. Lewis-Hall 
dispatched its petition to the Board of Tax Appeals by 
special delivery mail. The postman arrived with the letter 
at the offices of the Board at 7:10 p.m.~«"two hours and forty 

u 

minutes after the Board offices had closed for the day. 


6 / The Revenue Act of 1926, § 274(a), 44 Stat. 55, provided 
in pertinent part: M If in the case of any taxpayer, the 
Commissioner determines that there is a deficiency in respect 
to the tax imposed by this title, the Commissioner is 
authorized to send notice of such deficiency to the tax¬ 
payer by registered mail. Within 60 days after such notice 
is mailed (not counting Sunday as the sixtieth day), the 
taxpayer may file a petition with the Board of Tax Appeals 
for a redetermination of the def iciency....** 

7 / The Board's business hours were from 9:00 a.m. to 
4:30 p.m., 57 App. D.C. at 366, 23 F. 2d at 974. 
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The postman deposited the petition in the slot of the door 
of the room where mail addressed to the Board was usually 
delivered. It was not until the following morning that 
it was received by anyone from the Board. In that case this 
Court found the rule prescribing business hours to be 
reasonable and found that the deposit of the petition after 
the close of business did not constitute a filing within the 
meaning of the statute and that the Board was without juris¬ 
diction to accept the papers for filing on the following 
day. 

In Stebbins Estate v. Helverinq . 74 App. D.C. 21 t 121 
F. 2d 892, a petition for redetermination of a tax assess¬ 
ment was held not to be filed with the Board of Tax Appeals 
within the statutory 90-day period even though it was shown 
that the petition would have arrived at the office of the 
Board during business hours of the 90th day but for adverse 
weather conditions en route. The petition was deposited 
in the Board's lock box in the post office forty-five 
minutes after the close of the Board's office. This Court 
held that the petition was not timely filed and that the 
dismissal of the petition by the Board was mandatory 
since the statutory period was jurisdictional. The Court 
in citing the Lewis-Ha 11 case supra stated (74 App. D.C. 
at 23, 121 F. 2d at 894) : 

We said that the petition /in the Lewis - 

Hall case./, in order to be properly filed, 

must be delivered to a proper officer of 
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the Board to be filed before the close 
o f business of th e final day p ermit ted 
in the statute and that delivery in the 
office 'mail box was not compliance with 
the statute.... (Emphasis supplied.) 

Similarly, in Hilker & Bletsch Co . v. U nited States . 

210 F. 2d 847 (7th Cir.), plaintiff's auditor arrived at 
a local office of the Alcohol Tax Unit at 4:35 p.m. on the 
last day provided by statute for filing a claim. The offices 
of the Tax Unit had closed for the day at 4:30 p.m.—five 
minutes before.i The auditor then mailed the claim to the 
Unit and it was postmarked on the due date. Despite plain¬ 
tiff's argument that its attempt to file its claim at 4:35 
p.m. when it found the tax office closed should be deemed 
to be a constructive filing, the Court stated (at p. 850): 

If an attempt to file five minutes late 
can be 1 construed as timely, we can see no 
reason why an attempt to file five hours 
late or in fact any time before midnight 
should^ not be similarly construed. There 
would be no difference in the legal principle 
presented but obviously such a holding 
would border on the absurd. 

Another quotation from that Court's opinion at page 851 
seems especially applicable here (see R. 193-4): 

Plaintiffs' insistence that the decision 
below, if undisturbed, works a great hard¬ 
ship, on its face has some appeal. However, 

Congress has given the taxpayer ninety days 
in which to file a claim for drawback, and 
when the matter of filing is delayed until 
the last minute of the last hour of* the last 
day, and even beyond that, it would appear that 
any hardship must be attributed to the tax¬ 
payer’s failure or negligence rather than the 
statute which Congress has enacted for its 





-15- 


benefit. Plaintiffs' situation is analagous 
to that of a person who arrives at a rail¬ 
road station expecting to catch a train, five 
minutes after the train has departed. He 
is no better off than if he had been five 
hours or five days late. And it is of no 
consequence that his delay was occasioned 
by emergency business or that he was held 
up by a congestion in traffic. 

In Pi Prospero v. Commissioner . 176 F. 2d 76 (9th Cir.), 
a taxpayer had sent his petition for redetermination of 
a tax deficiency to the Tax Court by special delivery 
mail but the post office messenger arrived at the Tax 
Court after the closing hours specified in its Rules of 
Practice — 5:15 p.m. The petition was returned to the 
post office and delivered the following day. The Court 
affirmed the Tax Court's action dismissing the petition 
for lack of jurisdiction and held that the statutory period 
for filing a petition for redetermination of the tax was 
jurisdictional and that the rules of the Tax Court have 
the force and effect of law. It went on to state (at p. 78): 

Thus it was necessary that the petition 
be filed before the closing of business , 
i.e. 5:15 p.m., in the 90th day. This was 
not done. (Emphasis added.) 

The situation in this case is essentially the same as 
that in the Lewis-Hall . Stebbins Estate . Pi Prospero . and 
Hilker & Bletsch cases. In this case, like those, an attempt 
was made to file a pleading on the final due date but after 
the close of office hours of the administrative agency. 

The fact that appellants' counsel decided to get into the 
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Secretary's office a couple of minutes before closing time 
and prepare his pleadings there has no material bearing on 
the point since the office closed at 5 o'clock and his 
pleading was not tendered for filing until after that time 
and was not in fact completed at the time the office closed 
(R. 193-195; 180). Since the business hours of the Commis¬ 
sion had passed when it was tendered for filing, it was 
accepted for filing by the Commission as of the following 
day (R. 180). On the following day the Commission was with¬ 
out jurisdiction to act upon the protest since it was not 
filed during the statutory period (R. 281). 

Appellant belabors the argument that its protest was 
stamped by personnel in the Secretary's office as filed 
on November 21, 1955 (App. Br. p. 5) and that the Commis¬ 
sion erred in "reversing” this action (App. Br. 14, 17). 

Appellant argues that the fact the Office of the 
Secretary originally stamped in the protest as of Novem¬ 
ber 21, 1955 shows that it was in fact filed as of that 
date and that the Commission action subsequently ordering 
it accepted for filing as of the following date was erron¬ 
eous (App. Br. 5, 14, 17). But, given the admitted fact 
that the protest was not tendered for filing until after 
the Commission's closing hours on November 21, 1955, it 
is clear that the effect of such a late filing is a matter 
of law for Commission determination subject to review 
by this Court, and the stamp originally placed on the 
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document by staff personnel cannot affect the result. See 

United States v. 16.000 Acres of Land . 49 F. Supp. 645, 

655 (D.C. Kan.); Pierce v. Pierce . 108 Mont. 42. 89 P. 2d 

269, 270; c£, Eire Coal and Coke Corp . v. United States . 

266 U.S. 518; Continental Casualty Co . v. United States . 

113 F. 2d 284 (5th Cir.), cert , denied 311 U.S. 696. 

Thus, Case No. 13,110 ultimately presents the question 

of the Commission's authority to adopt and enforce rules 

intended for the orderly dispatch of its business, and in 

so doing, to require in fairness to all persons that those 

who wish to file pleadings with the Commission be allowed 

to do so only during the business hours established by the 

- 1 / 

Commission's rules. The power of the Commission to 
adopt procedural rules having the force and effect of law 
to assure the orderly dispatch of its business is, of 
course, well established. Communications Act of 1934, 


8 / It is to be noted that the record (p. 195) indicates 
that on the morning of November 22, 1955, counsel for 
appellant inquired as to the status of its protest, and 
was advised that though the Secretary's office had 
stamped it in as of November 21, 1955, a question had 
arisen as to whether this was proper and the matter 
had been forwarded to the Commission for prompt resolu¬ 
tion. 

9 / Of course, if appellants* protest had been ready for 
filing by 5:00 p.m. and if some action of the Commission 
had prevented appellants* counsel from filing the protest 
during the regular office hours (such as if the Commis¬ 
sion had closed down early because of a hurricane), then 
a later filing would be timely. See McCord v. Commis - 
sioner . 74 App. D.C. 369, 123 F. 2d 164; Palcar Real 
Estate Co. v. Commissioner. 131 F. 2d 210 (8th Cir.). 
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§§ 4Ci), 4(j), as amended, 47 D.S.C. 154(i), 154Cj); Federal 
Communications Commission v. WJR. 337 U.S. 265. 

In view of the fact that Section 0.401 of the Commis¬ 
sion rules (19 Fed. Reg. 6339, 1 Pike & Fischer, R.R. 51:101) 
clearly states that the Commission 9 s hours of business 
are from 8:30 a.m. until 5:00 p.m. (R. 180, R. 279-281), 
thus allowing eight and one-half hours on a Commission 
business day in which pleadings may be filed, it cannot be 
said that this is an unreasonably short period of time in 
which to conduct business with the Commission. The hours 
in which the Commission is open for business is public 
knowledge and was known to counsel for appellant. If the 
Commission is tb be fair to all persons coming before it, 
it must apply its rules consistently and uniformly. If 
it is to allow tone party to file its pleadings twenty 
minutes or a half hour late, then it must allow everyone 
else the same privilege. If it does this, then its rules 
in this respect are meaningless. To adopt the construc¬ 
tion urged by appellant, therefore, would seriously 
jeopardize the efficient enforcement of the Act and lead 
to absurd results in the light of settled administrative 
practice. See Mallory Coal Co . v. National Bituminous 
Coal Com 9 n .. 69 App. D.C. 166, n. 8; 99 F. 2d 399, n. 8. 

Since this case involves the Commission’s interpretation 
of a statute which it is directed and empowered to admin¬ 
ister, its interpretation should be given great weight 


and its decision ought to be affirmed. WJIV-TV. Inc , v. 
Federal Communications Commission . No. 12 t 598 t U.S. App. 
D.C., January 12, 1956 (concurring opinion); Onion Manu ¬ 
facturing Company v. NLRB . 95 U.S. App. D.C. 252, 255; 
221 F. 2d 532, 536, cert , denied 349 U.S. 921. 
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II. 

The Commission Properly Determined That 
Appellant Was Not A Party In Interest To 
Confederated Modification of Construction 
Permit Since The Modification Did Not 
Change The Electrical Or Economic Impact 
On Appellant Resulting From The Original 
Construction Permit , 

Case No. 13 0 111 presents, in classic form, an important 
question still unresolved by this Court. This is whether a 
protestant, to be a party in interest within the meaning of 
Section 309(c) of the Communications Act, as amended, must 
be aggrieved by the particular action of the Commission 
complained of or whether he is a party in interest, irrespec¬ 
tive of the specific nature and impact of the Commission 
action, as long as he is in competition with the grantee. 

It is the Commission's position that the answer to this 
question (which this Court expressly left open for future 
consideration in its decision in Greenville Television Co . 

v. Federal Communications Commission . _D.S. App. D.C._, 

: 221 F. 2d 870, 872)»must be that a protestant is a 
party in interest only where he is adversely affected by 
the particular Commission action. Appellant, on the other 
hand, takes the position, which we think untenable, that 
its continuing status as a competitor confers upon it a 
general hunting ! license to protest or otherwise attack any 
Commission grant to its rival irrespective of the nature 
of that grant. 
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The operative facts here are not in dispute. Confederate 
had already been granted a construction permit for a new 

10 / 

station which would be in competition with that of appellant. 

It subsequently applied to modify its construction permit to 
specify an RCA transmitter instead of a Gates transmitter 
and General Radio frequency and modulation monitors instead 
of Gates monitors. The installation of different makes of 
equipment would admittedly not have any effect upon the 
transmitting power or other operational characteristics of 
the proposed station and, consequently. Confederate, operat¬ 
ing with the equipment specified in the modification applica¬ 
tion would cause no more (and no less) economic injury to 
appellant than if it were to operate pursuant to its original 
construction permit. In other words, appellant was aggrieved 
by the fact Confederate was granted a permit to operate in 
competition with it — i,e,, by the basic construction 
permit — and not by the modification the grant of which it 
was protesting. 

Section 309(c) does not create classes of persons with 
a continuing right to protest all Commission grants without 
hearing made to stations with which they may be in competi¬ 
tion, On the contrary, it provides for a case-by-case 
determination of whether the person filing the protest is 

10 / This grant is the subject of Case No, 13,110 discussed 
in Point I, supra . 



- 22 - 


aggrieved or adversely affected by the Commission action against 

which the remedies of the section are sought to be invoked. The 

11 -/ 

section thus states that when any instrument of authorization 

is granted by the Commission without a hearing as provided in 

subsection (a), it shall remain subject to protest for a period 

of thirty days, (The time limit on the filing of protests 

is a clear indication that no such continuing status as is 

12 / 

urged by appellants is in fact created by the statuteTT 


11/ There is no Iquestion but that modification of a con¬ 
struction permit without a hearing is subject to protest 
at the instance of one actually aggrieved by the modifica¬ 
tion. Section 309(a) provides for the grant without hear¬ 
ing of applications provided for in Section 308, where the 
Commission finds that the public interest, convenience and 
necessity would be served. Section 308 in turn provides 
for the filing of written applications for construction 
permits and station licenses, or modifications or renewals 
thereof. License grants are later specifically exempted 
from the protest provisions of Section 309(c) by Section 
319(c) of the Act. 

The fact that license renewals are made subject to 
protest by the statute, as are modifications of construc¬ 
tion permits and licenses, does not mean that a protest 
is valid even when filed by a person who does not show 
injury from the;grant. For, grant of renewal will always 
aggrieve a competitor since only by such Commission action 
is the competition extended for the next license period; 
if renewal is denied the protestant will gain accordingly. 
The special vulnerability of licensees to challenge at 
renewal time has been expressly recognized by this Court. 

See Radio Station WOW. Inc , v. Federal Communications Com ¬ 
mission , 87 U.S. App. D.C. 226, 184 F. 2d 257; £f. Zenith 
Radio Coro , v. Federal Communications Commission . 93 U.S. 
App. D.C. 284, 211 F. 2d 629. 

12 / This is highlighted in the present case where, if we 
are correct, appellant permitted the time for filing a 
protest to the original grant to expire (See Point I, supra ) 
and in its second protest obviously is attempting to resus¬ 
citate its tardy complaint. The unwillingness of Congress 
to permit such efforts is indicated by the provision of 
Section 319(c) of the Act providing that protests will not 
lie from the grant of station licenses after construction 
is completed. 
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The Section then provides: 

During such thirty-day period any party in interest 
may file a protest under oath directed to such grant 
and request a hearing on said application so granted . 
Any protest so filed shall contain such allegations 
of fact as will show the protestant to be a party in 
interest and shall specify with particularity the 
facts, matters, and things relied upon, but shall 
not include issues or allegations phrased general¬ 
ly. . . (Emphasis added.) 


The statute therefore requires that the protest be 
directed to the grant and that the protesting party be a 
"party in interest" to that grant. The term "party in 
interest" is not defined in Section 309(c) or elsewhere 

13 / 

in the Act. But the legislative history ” makes clear 
that the term "party in interest" is co-extensive with the 
term "person aggrieved or whose interests are adversely 
affected" within the meaning of Sections 402(b) and 405 

14/ 

of the Act, and this identity has been recognized by 


13/ Thus the Senate Report on the Communications Act Amend¬ 
ments, 1952 (Sen. Rep. No. 44, 82nd Cong., 1st Sess.), from 
which Section 309(c) is derived, states, (at p. 8) that the 
section: 


”. . . will, however, provide 
person, who has the right to 
or propriety of such a grant 
mission's decision, can make 
before the Commission.” 


a method whereby any 
challenge the legality 
by appeal from the Com 
his complaint first 


14 / Similar language is also set out in Section 10(a) of 
the Administrative Procedure Act, 5 U.S.C. 1009(a), which 
provides: ". ^ . any person . . . adversely affected or 

aggrieved by /agency/ action within the meaning of any 
relevant statute, shall be entitled to judicial review 
thereof." The legislative history of the Administrative 
Procedure Act contains an authoritative interpretation of 
the phrase "adversely affected or aggrieved": "This sub¬ 
section confers a right of review upon any person adversely 
affected in fact by agency action or aggrieved within the 
meaning of any statute." (Emphasis supplied.) S. Doc. 

No. 284, 79th Cong., 2d Sess., 212, 276. 


this Court. Granik v. Federal Communications Commission. 


No. 12909, decided May 31, 1956; Camden Radio. Inc , v. 

Federal Communications Commiss i on ,, 94 U.S. App. D.C. 312, 

220 F. 2d 191. And the legislative history of the section 

also makes clear that "parties in interest from an economic 

standpoint are defined by the Supreme Court decision in the 

15/ 

Sanders case" ! ( Federal Communications Commission v. 

Sanders Brothers Radio Station . 309 U.S. 470). 

In the Sanders case, an existing station was held to 
have standing to challenge the grant of a construction 
permit to a new licensee which would be placed in direct 
competition with it, because of the serious economic con¬ 
sequences of this new competition from the proposed station. 
But the decision in. the Sanders case in no way intimates 
that the appellant there would automatically hai r e standing 
to challenge future grants to its competitor involving modif¬ 
ications of the construction permit or license without 
regard to the question of whether such grants in fact 
caused it any additional competitive injury. 

The Supreme Court stated the rationale of its decision 
on the issue of standing in these terms: ‘ # It /C ongresj>7 
may have been of opinion that one likely to be financially 

15/ See Senate Report No. 44, 82nd Cong., 1st Sess., on 
S. 658, p. 8. Section 309(c) was enacted as Section 7 
of the Communications Act Amendments, 1952 (66 Stat. 

715), which was the title of S. 658, 82d Congress. 
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injured by the issue of a license would be the only person 

having a sufficient interest to bring to the attention of 

the appellate court errors of law in the action of the Com- 

16 / 

mission in granting the license** (309 U.S. at 477). Sub¬ 
stituting the facts of the instant case, the language would 
read **. . . one likely to be financially injured by the issue 
of a modification of permit would be the only person having 
sufficient interest to bring to the attention of the appel¬ 
late court errors of law in the action of the Commission in 
granting the modification.** The question thus is, whether 
appellant is one likely to be financially injured by the 
issuance of the modification of the permit in question. 

Under Sanders it is clear, therefore, that standing to 
protest, which is indistinguishable from standing to appeal 
under Section 402(b) of the Act, has, as a requisite, 
aggrievement from the grant of the application involved. 

No permanent or continuing status was intended to be created. 

The instant question was squarely presented in Yankee 
Network. Inc , v. Federal Communications Commission . 71 App. 
D.C. 11, 23-26, 107 F. 2d 212, 224-227, where it was held 

16/ The Court was interpreting Section 402(b) of the Act, 
providing for an appeal by an applicant for a construction 
permit or station license whose application is refused by 
the Commission, or "by any other person aggrieved or whose 
interests are adversely affected by any decision of the 
Commission granting or refusing any such application." 

Section 402(b) has since been amended in particulars not 
pertinent here; the quoted language has also been changed 
in a minor manner not here significant. 
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that a modification of an existing authorization did not 

confer standing upon a competitor unless the modification, 

as opposed to the original authorization, caused further 

injury. In that case, existing stations protested an increase 

in power and change of frequency of station WMEX, operating 

in the same area. The Commission held a hearing, and then 

granted the application and dismissed the protests. In so 

doing, the Commission found: 

... The protestants have failed to establish 
facts to show that operation by the applicant, as 
proposed, would adversely affect their economic 
interests to any greater extent than operation by 
the applicant, at present, adversely affects their 
economic interests . • „ 

The Commission had contended in its brief in Yankee 

Network that economic injury was an insufficient basis to 

confer standing on a party to appeal as a person Aggrieved 

or whose interests are adversely affected” and that, in any 

event, no showing of additional competitive injury from the 

modification had been made and that such a showing was 

necessary even if economic injury would otherwise support 

an appeal. This Court held that economic injury would 

11 / 

support an appeal, and then dismissed the appeal on the 


17/ This case was decided prior to the Supreme Court deci¬ 
sion in the Sanders case, supra , and differs from the reason¬ 
ing of that decision in that the Court held actual economic 
injury to an existing station not only conferred standing 
upon a party but was a factor to be considered by the Com¬ 
mission in determining whether a potential grant would serve 
the public interest. But the decision on the injury neces¬ 
sary to constitute a party a "person aggrieved or whose 
interests are adversely affected” was unaffected. 




ground that the Commission had properly found that the action 
appealed from did not result in economic injury to the appel¬ 


lant which had not already existed by virtue of the operation 

18/ 

of WMEX under its existing license. 

Appellant has attempted to distinguish the Yankee Net ¬ 
work case on grounds that it was decided prior to the adop¬ 
tion of the protest procedure (Br. 21). But, as we have 
seen, Congress expressly stated that the test of a party in 
interest, from an economic standpoint, was governed by the 
decision of the Supreme Court in the Sanders case, which like 
Yankee Network involves interpretation of the term "person 
aggrieved or whose interests are adversely affected" as used 
in Sections 402(b) and 405. 

It is submitted that the test applied by the Commission 
and the Court in Yankee Network case is precisely the same 
test applied by the Commission to the second Valley Broad¬ 
casting protest. Where a claim of standing is based upon 
alleged economic injury from the modification of an exist¬ 
ing authorization, it must be supported by a showing of 


18/ The Court stated: ". . . our jurisdiction on appeal 
under the Communications Act depends upon whether reasons 
of appeal are assigned, which, if well founded, would show 
that the appellant is a person aggrieved or whose interests 
are adversely affected by the decision of the Commission 
from which the appeal is taken. If, however, upon an 
examination of the record we find that the appellant is not 
a person aggrieved or adversely affected by the order of 
the Commission, it then becomes our duty to dismiss the 
appeal." Yankee Network 0 In c, v. Federal Communications 
Commission ,, supra « 71 App. D.C. at 23, 107 F. 2d at 224. 
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injury from operation under the modified authorization which 
goes beyond the injury resulting from the previously exist¬ 
ing authorization. 

Appellant places considerable reliance upon this Court’s 
decision in Camden Radio. Inc , v. Federal Communications 
Commission . 94 U.S. App. D.C. 312, 220 F. 2d 191, where 
this Court held an AM station in Camden, Arkansas, was a 
party in interest entitled to protest the grant without 
hearing of approval of the assignment of a construction 
permit for a new AM station in Camden from the person to 
whom it was originally granted to completely new parties. 

(Br. 21-23.) It is alleged that the Court in Camden re¬ 
jected the argument which we make here that special or new 
injury over and beyond that flowing from the original con¬ 
struction permit must be shown to constitute a person a 
"party in interest.” 

The original Court decision of July 15, 1954, was based 
upon its construction of Section 310(b) of the Act, the pro¬ 
vision governing transfers and assignments of permits and 
licenses, as requiring that the application, and protests 
thereto, be disposed of ”as though the proposed assignee 
or transferee were making an original application for 
the authorization in question”, 94 U.S. App. D.C. at 316, 

220 F. 2d at 194, 195. Since the appellant clearly would 
have been a party in interest to the original application 
for the station>under the rule laid down in the Sanders 
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case, this Court's ultimate decision that the appellant in 
Camden had standing to protest was a logical outgrowth of its 
interpretation of Section 310(b). But this determination 
clearly has no application to the present case since the 
language of Section 310(b) relating to assignment and trans¬ 
fer cases relied upon by the Court is not applicable to 
modification applications. They are governed by Sections 
308 and 309 of the Act and nothing therein suggests an 
application for modification of a construction permit or 

license should be treated as though it was the original 

12 / 

application for permit or license. 

In Camden , the Commission, believing the Court’s 
interpretation of Section 310(b) to be erroneous, and that 
not all transfers and assignments were protestable, peti¬ 
tioned for rehearing. This was denied by the Court, in a 
supplementary opinion released March 17, 1955, on the basis 
of the Supreme Court decision in Federal Communications 
Commission v. Sanders Brothers Radio Station . 309 U.S. 470, 

19/ An anamolous result of appellant’s argument is that it 
would preclude any protests of a modification of a license - 
no matter how significant the new injury caused by the 
particular change. Section 319 of the Act expressly makes 
the grant of station licenses, as contrasted with con¬ 
struction permits, non~protestable. Accordingly, if 
modifications must be considered as if they were the 
original application for the license, modifications of 
licenses irrespective of their nature or impace are non- 
protestable. This result, under which insignificant 
modifications of permits would be protestable but major 
modifications of licenses not, is obviously the opposite 
of what Congress intended. 
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which it felt to be controlling* But this Court made clear 

the narrow range of its decision in Camden stating (94 U,S. 

App. D.C* at 317, 220 F. 2d at 195): 

In our opinion, handed down July 15, 1954, 
we held that, when the Commission has approved 
without hearing the assignment of a construc¬ 
tion permit, the licensee of an existing station 
shows himself to be a party in interest, entitled 
under § 309(c) of the Act to protest and be heard, 
when he alleges he will suffer economic injury from 
the operation of the new station* We held no more 
than that * (Emphasis added.) 

We believe it is clear, therefore, that this Court 
in Camden intended to confine its holding to transfer and 
assignment cases, and probably to cases like the one 
presented there where the facts indicated that the trans¬ 
feror probably would not or could not secure a license 

to begin actual operation in competition with the pro- 
20 / 

testant* The language of this Court’s subsequent 
decision in Greenville Television Co . .v* Federal Com ¬ 
munications Commission * supra , seems to make it quite 
clear that the Court did not decide the instant question in 
Camden insofar as it relates to modifications of construc¬ 
tion permits as contrasted with assignments and transfers 
thereof. For in that case, which did involve a protest to a 


20/ As the Court made clear in its original opinion a 
serious question existed as to whether the transferor in 
the Camden case had made misrepresentations to the Commis¬ 
sion in securing his permit, and whether he had any desire 
to have anything further to do with the station. Thus it 
was probable that only if the transfer be granted could 
protestant suffer competitive injury. See J* R. Meachem . 
12 Pike & Fischer, R.R. 1427. 
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modification of a construction permit, the Court, in revers¬ 
ing the Commission denial of the protest on grounds that a 
showing had in fact been made that the modification grant 
itself would cause advertising losses to the protesting sta¬ 
tions, expressly stated that it was not deciding the general 
question which had been presented of whether the Commission 
was right in requiring a showing that a protestant of a grant 

of a modification of permit would; be injured by the modifica- 

21 / 

tion as contrasted with the grant of the original permit. 

In summary we think it clear that this is a case in 
which the language of the Act, its legislative history, 
the relevant court decisions, and obvious public policy 
coincide in support of the Commission's position that a 
person is a party in interest to the grant of an applica¬ 
tion for modification of a construction permit or license 
only if the particular modification adversely affects the 
protestant. Any other determination would render nugatory 


21/ The Court stated (221 F. 2d at 871): 

”The Commission found that the protests made 
L no showing that any economic injury would 

result from the modification which would not 
K have resulted from the original, and unpro¬ 

tested, construction permit. We need not 
decide whether the Commission was right in 
requiring such a showing, for we think the 
♦ appellants made such showings.” 

In view of this holding, we find incomprehensible appel¬ 
lant's statement in its brief (Br„ 23) that the Court in 
reversing the Commission in Greenville ”cited with approval 
its previous decision in the Camden Radio case.” 
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the obvious Congressional effort to prevent abuse of the 

new and drastic protest procedure by repetitious protests 

every time the Commission is required to take some formal 

action relating to the permit or license and regardless of 

the nature of the action. This does not mean, as appellant 

suggests, that the Commission is attempting to restrict 

rights conferred by the Congress but only that these rights 

must in keeping with the Congressional mandate be limited 

to situations where the appellant is Jlji fact injured by 

22 / 

the action protested. 

CONCLUSION 

For the reasons stated, the orders of the Federal 

Communications Commission appealed from, should be affirmed. 

Respectfully submitted, 

WARREN E. BAKER, 

General Counsel, 

RICHARD A. SOLOMON, 

Assistant General Counsel, 

JOHN J. O'MALLEY, JR. 

Counsel 

Federal Communications Commission 

July 5, 1956 


22/ This conclusion is suppored by the recent exhaustive 
article by Kenneth C. Davis, '’Standing To Challenge 
Governmental Action,** 39 Minnesota Law Review 353 (1955). 
The author points out that the established guide for 
determining such standing is the phrase "adversely affected 
in fact.** IA. at pp. 354-356. 





